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ABSTRACT

Tobacco use causes addiction and is a risk factor for the development of various noncommunicable diseases (NCD:s). It is the
only legal product that kills up to half of its consumers when used as intended by its manufacturer with an estimated 100
million people killed in the twentieth century and a further one billion set to be killed in the twenty- first century at annual
cost to the global economy of approximately US$1.4 trillion. The tobacco epidemic’s toll is projected, in the twenty- first cen-
tury, to fall overwhelmingly upon low-and-middle income (LMICs) countries that can afford it least. At the heart of the to-
bacco epidemic and its spread to LMICs is the steady globalisation of negative commercial determinants of health via the vector
of this epidemic, the tobacco industry. At the heart of the epidemic’s prevention, conversely, are the evidence-based strategies
available to government to counteract tobacco industry influence, shift the commercial determinants of health, and reduce de-
mand for tobacco. To give impetus and coherence to national tobacco control efforts, the WHO Framework Convention on To-
bacco Control (WHO FCTC) was adopted by the World Health Assembly and ratified by 182 countries to transform tobacco
control best practices into legally binding and intergovernmental supported obligations. The principal challenge in global to-
bacco control is that of ensuring the WHO FCTC and its related Protocol on Illicit Trade remains impactful. WHO?s focus on
scaling the WHO FCTC demand-reduction measures via implementation of the MPOWER technical package has reduced
tobacco use prevalence and saved lives. This is being achieved through support provided to governments in the implementation of
multisectoral tobacco control measures by intergovernmental organisations and civil society, but requires constant
adaption to counteract evolving tobacco industry interference.
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Tobacco as Global Health Risk Factor - 2021
INTRODUCTION

The tobacco epidemic’s globalisation marks one of public
health’s greatest challenges: lives lost, economies dam-
aged, and developmental opportunities squandered due
to the failure to earlier overcome industry’s scientific chi-
canery and political scare tactics. As the tobacco epi-
demic began to break over low- and middle-income coun-
tries (LMICs) - in the 1970s through to the 1990s - the
responsive globalization of tobacco control efforts
marked one of public health’s greatest triumphs in the
early twenty-first century: the negotiation, creation, and
implementation of the legally binding WHO Framework
Convention on Tobacco Control (WHO FCTC) and its
Protocol on Illicit Trade. Exposure to tobacco, including
through second-hand smoke, caused 100 million deaths
in the twentieth century. It is now the cause of eight mil-
lion deaths annually and is projected to cause one billion
deaths in the twenty-first century (WHO and NCI 2016;
WHO 2019a).

At the heart of this ongoing tragedy and also the playbook
by which it is being combatted is the steady globalisation
of negative commercial determinants of health (Bettcher

et al. 2000). These, the commercial determinants of
health, are the "strategies and approaches used by the
private sector to promote products and choices that are
detrimental to health” (Kickbusch et al. 2016). Corporate
influence over people, their environments, and their gov-
ernments has deepened and extended to the detriment of
health over the last century-and-a-half. Transnational to-
bacco corporations (TTCs) were a forerunner in deploy-
ing techniques for shaping the commercial determinants
of health that later came to also characterise the food and
beverage industries. The unhealthy consumption foisted
on our world as a result is a significant contributor to
noncommunicable diseases (NCDs) - the world's leading
cause of death, see Box 1 below - 41 million deaths annu-
ally or 70% of global mortality (WHO 2018a).

Box 1: NCDs and NCD Risk Factors

NCDs, unlike communicable diseases, are not transm
itted by other people or by animals. Patterns of consump-
tion, behaviour, and environmental exposure causatively
linked with NCDs are known as NCD risk factors. To-
bacco use is a leading risk factor for the development of
NCDs. Tobacco use is joined by unhealthy diets, harmful
alcohol use, physical inactivity, and air pollution in
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contributing to over two-thirds of death from NCDs (or
approximately half of all mortality).

In 2011, the United Nations General Assembly Heads of
State issued a political declaration committing the world
to addressing the four leading risk factors for the four
leading NCDs. This call for action on unhealthy diets, to-
bacco use, harmful alcohol use, and physical inactivity
aims to prevent death and disability from cardiovascular
diseases, cancer, chronic respiratory diseases, and diabe-
tes. In 2016, 71% of total deaths were caused by NCDs,
and 57%, over 32 million, were caused by just these four
leading NCDs - see Fig. 1 below (WHO 2018a). In 2018,
a subsequent meeting of the UN General Assembly
Heads of State resulted in a new political declaration that
added a new risk factor, air pollution, and a new NCD,
mental/neurological conditions (UN Interagency Task-
force 2020). The 5 priority risk factors and NCDs are
listed above (Fig. 1).

Human exposure to these NCD factors will be reduced
through political action to promote healthy choices and
environments (Moodie et al. 2013). As noted above, this
will require efforts to address the commercial determi-
nants of health by offsetting corporate influence over
choices and environments, which will require action to
prevent corporate influence from distorting, delaying,
and defeating needed regulation. As the industries profit-
ing from these unhealthy commodities and environments
share a playbook of tactics for influencing consumers and
undermining public health policies, there is an oppor-
tunity for the public health community to apply lessons
learned in tobacco control to the prevention of other NC
Ds (Moodie et al. 2013).

The globalisation of the Tobacco Industry

At the turn of the twentieth century, the tobacco indus-
try reengineered tobacco into the mass-producible mod-
ern cigarette (Wipfli and Samet 2016). It also fashioned
consumer taste through mass-advertising to create de-
mand for its products (Wipfli and Samet 2016). In the
1950s, scientific advances, led by pioneers such as Rich-
ard Doll and Bradford Hill, meant smoking’s harms be-
came ever more apparent and industry had to innovate
against the public’s growing awareness to the harms asso-
ciated with its products and the growing impetus for
Final Draft
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public health intervention (Wipfli and Samet 2016; US
HHS 2014). To do this, it manipulated public opinion
and reengineered its products. On the one hand, findings
of harm by independent researchers were dismissed
through mass-media campaigns while, with the other,
novel “light” and “low-tar” filtered cigarettes promising
less harm were introduced to ensure continued market
growth (US HHS 2014). To bolster both these dismissals
and their new so-called healthier products, distorted sci-
ence was produced and laundered by industry-controlled
front-groups furthering the interests of the industry
(Wipfli and Samet 2016; Minhas and Bettcher 2010).
These efforts to influence individuals and policymakers
delayed effective action in high-income countries (HICs)
for decades and endured with adaptation as needed
through the 1970s, 1980s, 1990s, and continue to this day
with newer so-called “reduced risk” and “harm reduc-
tion” products of the twenty-first century (Minhas and
Bettcher 2010).

In the past century, most tobacco-related mortality oc-
curred in HICs but in this century the majority is ex-
pected to occur in LMICs. This migration of mortality
was precipitated by tobacco’s second wave of globalisa-
tion. As regulation improved in HICs from the 1970s on-
wards, TTCs were forced to seek out new growth mar-
kets for their deadly products (Wipfli and Samet 2016;
Reubi 2016). Their flight to safer climes was buoyed by
the tailwinds of late twentieth-century market liberalisa-
tion, which they had a role in encouraging and shaping
(Bettcher et al. 2000; Minhas and Bettcher 2010; NCI
and WHO 2016). globalisation of trade, investment, and
a drive toward privatization meant formerly closed mar-
kets were either welcoming of investment or could be le-
gally forced open (Bettcher et al. 2000; Minhas and Bet-
tcher 2010; Gilmore et al. 2015). TTCs have sought to
expand consumption in these markets with a familiar, alt-
hough often even bolder, playbook of influencing individ-
uals and governments to use and permit its products
through deceit, obfuscation, and outright illegalities (Bet-
tcher et al. 2000; Gilmore et al. 2015). By the late 1990s,
the global market was dominated by one state-owned en-
terprise and four TTCs (Gilmore et al. 2015; Wipfli and
Samet 2016; NCI and WHO 2016). These T'TCs became
increasingly reliant on sales growth from LMICs where
they began to locate most of their manufacturing and
PAGE 4
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where, by 2015, over 90% of tobacco leaf was grown (Gil-
more et al. 2015; NCI and WHO 2016). But this shift of
production and demand was not accompanied by a migra-
tion of high-value work - for example, research and de-
velopment, marketing - or corporate profit, still largely
located in HICs (Wipfli and Samet 2016; NCI and WHO
2016). Accordingly, LMICs were subjected to immediate
economic exploitation and an increasing burden of devas-
tatingly expensive tobacco-related disease.

Combating the Tobacco Industry: An Introduction
to Tobacco Control and the WHO FCTC

During the early decades of tobacco industry’s globalisa-
tion, 1940-1980, response centred on action at national
level with global coordination mostly confined to endeav-
ours to build collective knowledge on tobacco control
best practice and create momentum for effective tobacco
control - as prominently enacted in a series of “World
Conferences” on tobacco control, beginning in 1967 with
the First World Conference on Tobacco and Health in
New York City (Reubi 2016). Beginning in the late 1960s,
the first major tobacco control initiatives in HICs, then at
the peak of their epidemics, centred on reducing demand

for tobacco by warning and educating the public about its
harms as well as providing cessation services and advice
to assist those seeking to quit (Wipfli and Samet 2016;
Reubi 2016; US HHS 2014). Another measure, tobacco
taxes, that had long been used only as means for raising
revenue came, by the 1980s, to also be seen as a mecha-
nism for increasing price and thereby reducing demand
for tobacco (Wipfli and Samet 2016; World Bank 1999;
US HHS 2014). With ever more research independent of
the tobacco industry, led by figures such as Takeshi
Hirayama, tobacco control’s toolbox expanded further in
the 1980s as evidence on nicotine’s addictiveness and
second-hand smoke’s harms, in particular to children and
women, concretised and finally overcame industry obfus-
cation (Hirayama 1981; Wipfli and Samet 2016; WHO
2010; US HHS 2014). In the decade that followed coun-
tries began to restrict smoking in indoor and public places
as a means of protecting nonsmokers from harm while
also denormalising tobacco use and thereby reducing de-
mand for it (World Bank 1999; US HHS 2014; Wipfli and
Samet 2016; WHO 2010; Drope et al. 2018). For an ex-
ample of this gradual progression in evidence and tobacco
control measures, see Fig. 2, below.
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In response to its increasing penetration of LMICs, in the
1980s and 1990s, international organisations, particularly
the World Health Organization (WHO), and civil society
stepped to the forefront in a campaign to prevent his-
tory’s recurrence - yet another belated response - but
with countries that could even less afford this failure
(Reubi 2016). With negotiation commencing in 1999, the
WHO FCTC was erected on the foundation of evidence
on the science of tobacco related disease, national prac-
tice in tobacco control, and to combat the interference of
industry accumulated over the previous 50 years. This
evidence had been won slowly and at the cost of many
lives in HICs whose epidemics had, by this time, consid-
erably waned (see Fig. 2, above, for an exemplar, the
United States). As well as ensuring momentum for to-
bacco control continued everywhere, the WHO FCTC
aimed to hasten a rapid transference of this tobacco con-
trol best practice from HICs to LMICs (Reubi 2016). Fif-
teen years after its entry into force, in 2005, over 90% of
the world’s population is covered by the WHO FCTC
and most of the world’s population is covered by at least
one highly effective tobacco control measure (WHO
2019a). Although tobacco is still far from elimination and
the tobacco industry far from defeated, there is evidence
that the tide is turning on the global epidemic: prevalence
has been steadily decreasing and the number of tobacco
users, which peaked in 2018, is projected to decline in the
years to come (WHO 2019b).

In the same way that the tobacco industry acted as a fore-
runner for strategies that have since been adopted by the
food and beverage industry, the WHO FCTC and its im-
plementation is a pathfinder in the struggle to combat the

Douglas Bettcher, Juliette McHardy, Hebe Gouda, and Ranti Fayokun
saturation in HICs means these industries have, as with
tobacco, needed to penetrate the market of LMICs,
which they are becoming increasingly reliant on for
growth (Moodie et al. 2013). As with TTC, the food and
beverages market control is increasingly consolidated in a
handful of global conglomerates (Moodie et al. 2013). As
some of these industry actors are deploying similar strat-
egies of influence, deception, and interference used by
the TTC, the global health community needs to respond
by using the success of the WHO FCTC and its imple-
mentation as a pathfinder. With the success of the WHO
FCTC, there have been calls to follow its exact formulae
by adopting a multilateral treaty binding at international
law for other NCD risk factors - in particular alcohol
consumption - and corollary manoeuvring by the food
and beverage industries to head off this possibility (Burci
2018). But its implementation has also been impelled
through soft-law (nonbinding) technical guidance, imple-
mentation guidelines, and overriding frameworks and this
success offers a pathway to progress on other NCD risk
factors even in the absence of new multilateral conven-
tions.

OVERVIEW OF TOBACCO-RELATED DISEASE
AND PREVALENCE

Tobacco Use, Trends, and Disparities

Although global tobacco use prevalence and the overall
number of tobacco users has been decreasing for over two
decades, the number of male tobacco users only peaked
in 2018 and population growth means that overall de-
clines in tobacco user numbers have been gradual - see
Figs. 3 and 4, below (WHO 2019b). As seen in Table 1,

WHO Region Estimated number of tobacco users (millions) S ectsg[e;{zsu;:znk;?li;;yl;z;obacco
2000 2005 2010 2015 2020 2025
Global* 1397 1387 1370 1351 1326 1299
African 64 65 68 71 75 80
Americas 182 171 160 149 137 126
Eastern Mediterranean 80 83 87 90 92 94
European 227 217 205 193 181 170
South East Asian 445 436 427 421 416 409
Western Pacific 399 414 423 427 425 420
Table 1 (WHO 2019b): Global number of tobacco users.
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Fig. 3(WHO 2019b): Trends in global prevalence of tobacco use
prevalence among adults by World Bank income group.

below, the overall number of users is continuing to grow
in the African and Eastern Mediterranean regions and is
experiencing only gradual declines in the Western-Pacific
and South-East Asian regions (WHO 2019b). Already
nearly 80% of smokers are in LMICs and this proportion
is only set to increase with future population growth and
as certain countries in the early stage of their epidemic
see an increase in prevalence (WHO 2019b; NCI and
WHO 2016). Of those countries experiencing rises in to-
bacco use prevalence, three (Congo, Lesotho and Niger)
are in the African region and two (Egypt and Oman) are
in the East Mediterranean region (WHO 2019b).

Within all countries but in particular LMICs, men use to-
bacco at a much greater rate than women and reduction
in their use among men has been relatively difficult to
achieve (WHO 2019b). Because of this the voluntary tar-
get established at the World Health Assembly (WHA) for
a 30% relative reduction in prevalence between 2010 and
2025, for people aged 15 years and over, is not on track to
being met with only a 23.4% decline projected (WHO
2019b). Although tobacco use prevalence among women
is declining faster than with men, they are a demographic
that has been and still are heavily targeted by the tobacco
industry as a potential growth market (see Box 2, below).
Adolescents are also a demographic of concern for to-
bacco control proponents and interest from the tobacco
industry as those who take up tobacco use at a young age
are most likely to become addicted and most tobacco us-
ers are ushered into what can be lifelong addictions at a
young age (Drope et al. 2018). Globally, 30% of those in

the poorest quintile smoke compared to 21% of those in
Final Draft

Fig. 4 (WHO 2019c): Trends in the global number of adult tobacco us-
ers by sex.

the wealthiest quintile (Marquez and Moreno-Dodson
2017). This divergence between the rates of tobacco use
by those who are more affluent and those who are poorer
is particularly pronounced in LMICs where prevalence
among the bottom quintile can be 1.4 to 1.8 times greater
than prevalence among the highest quintile (Marquez
and Moreno-Dodson 2017).

Box 2: A Gendered Framework for Understanding Tobacco
and Tobacco Control

Over the course of the last century and still in most of the
world, a person’s gender is the strongest predictor for to-
bacco use (WHO 2010). It is also the strongest predictor
for exposure to second-hand smoke with more attributa-
ble deaths among women than men (573,00 vs 311,000)
globally in 2016 (Drope et al. 2018). Tobacco use has
been and still often is gendered as male and integrated
into aspects of social life in which women have been and
still are made marginal (WHO 2010). Over the last four
decades, this gender gap has narrowed or disappeared in
many HICs as seen in statistics on tobacco use preva-
lence and tobacco attributable deaths in many HICs - see
Fig. 5, below (Jannsen 2019). For example, in Australia,
Canada, Denmark, Iceland, Ireland, New Zealand, Nor-
way, Sweden, the United Kingdom, and the United
States smoking attributable mortality among women is
similar or even higher than among men (Jannsen 2019).
As depicted in Fig. 5, below, this is occurring because
women typically took to tobacco between one decade to
two decades later than men so both their use prevalence
and attributable mortality peaked later - with in some
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cases the latter still having not peaked (Jannsen 2019;
Thun and Freedman 2017).

The rise in female tobacco use in HICs over the course of
the twentieth century was not, however, a natural phe-
nomenon but rather one driven in large part by tobacco
industry machination (WHO 2010). Through innovating
tobacco products and marketing techniques the industry
managed to access a previously untapped market of
women smokers in the 1940 through to the 1960s (WHO
2010). There exists an even larger untapped pool of po-
tential customers in women across many LMICs - this is
one of its greatest potential sources of future revenue
growth and profit. Already the tobacco industry has suc-
ceeded in expanding female consumption in middle-in-
come markets across Latin-America, the former Soviet
Union, and parts of Asia through aggressive marketing
and price tactics tailored toward women (Gilmore 2012;
WHO 2010; Drope et al. 2018). But in LMICs there still
remains an opportunity to prevent the tobacco industry
from replicating these tactics and obstruct a rise in female
tobacco use rates similar to that seen in HICs. This will,
however, require policymakers to adopt a gendered lens
on tobacco control that recognises both how tobacco in-
dustry tactics are tailored according to gender and how
public health interventions to prevent use and encourage
cessation have to be tailored (WHO 2010, 2019a).

Tobacco-related disease

Tobacco, a highly addictive substance, is the only legal
product that kills up to half of its consumers when used
as intended by its manufacturers: long-term smokers face
a threefold higher risk of death and lose, on average, at
least a decade of life (NCI and WHO 2015; Marquez and
Moreno-Dodson 2017; Drope et al. 2018). Compared
with nonsmokers, smokers have twice the risk of stroke, a
fourfold risk of heart disease, are over three times more
likely to develop chronic obstructive pulmonary disease,
22 times more likely to develop lung cancer, and are ex-
posed to a greater risk of developing a variety of other
cancers (US HHS 2014; Drope et al. 2018). This is in ad-
dition to various other forms of tobacco-related morbidity
and the effects that exposure to tobacco has on foetal de-
velopment and viability (US HHS 2014; Drope et al.
2018). There are also comorbidities with infectious
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diseases such as tuberculosis, human papillomavirus,
HIV infection, and many infections of the lower respira-
tory system, including influenza and COVID-19, as well
as mental health conditions and substance abuse disor-
ders (US HHS 2014; Thun and Freedman 2017; Drope
et al. 2018). Tuberculosis is particularly exacerbated with
both its chance of transforming from its latent to active
state doubled and its overall progression being worsened
by tobacco use (US HHS 2014; Drope et al. 2018). Fur-
ther, tobacco use is a principal risk factor for many rele-
vant NCDs that are, in turn, major risk factors for those
with COVID-19 (Mehra et al. 2020; UN Interagency
Taskforce 2020; Kluge et al. 2020). Smoking is also asso-
ciated with greater disease severity and risk of death from
COVID-19 (WHO 2020; Mehra et al. 2020).

The overall burden of tobacco-related disease composes a
significant share of NCDs, the largest contributor to
global mortality and morbidity, 71% of total annual deaths
(WHO 2018b). For smoking alone, there were nearly 150
million attributable DALY's (disability adjusted life years)
worldwide in 2015 (GBD 2015 Tobacco Collaborators
2017). This made it the leading risk factor for attributable
disease burden in 24 countries and among the top five
risk factors in over 109 countries (GBD 2015 Tobacco
Collaborators 2017). On present trends, tobacco use is
projected to, by 2030, exceed other leading risk factors in
producing the greatest burden of mortality and disability
globally (NCI and WHO 2016). Because LMIC:s are cur-
rently at the earlier stages of the epidemic and are also
experiencing greater relative income growth (see Fig. 5,
below), the vast majority of the increase in the burden of
tobacco use is expected to occur in LMICs (NCI and
WHO 2016; Drope et al. 2018). As many tuberculosis
cases are found in LMIC:s, particularly in South-Asia and
sub-Saharan Africa, the comorbidities between tobacco
use and tuberculosis makes increases in their tobacco use
burden particularly concerning (Drope et al. 2018).

Nicotine and Tobacco Products

There is a plethora of tobacco products available on sev-
eral markets globally. These products, which can be
broadly categorised into: (1) cigarettes; (2) other smoked
tobacco products; (3) novel and emerging nicotine and
tobacco products; and (4) smokeless tobacco products,
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Fig. 5 (Thun, et al, 2012): The gendered stages of the tobacco epidemic in HICs.

have evolved over the years, with the primary purpose of
increasing appeal and sustaining use. The content, emis-
sions, and design features of these products contribute to
their appeal, influence consumer use, as well as con-
sumer perception of harm. Thus, these three characteris-
tics of nicotine and tobacco products influence their at-
tractiveness, addictiveness, and toxicity which can vary
depending on the product in question and contribute to
the negative health consequences elicited by the products
- see Fig. 6 (WHO 2018a). It is, however, important to
keep in mind that these negative consequences go beyond
toxicity, which is often equated to and misrepresented as
“harm” to an individual (WHO 2018a). “Thus, reduced
exposure to toxicants may or may not translate to better
health outcomes” (WHO 2018a). A product’s height-
ened appeal or nicotine content, which drives addictive-
ness, may offset any potential benefits from reduced ex-
posure of people to toxic compounds over a longer period
of time (WHO 2018a). Importantly, “all forms of tobacco
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Fig. 6 (Adapted from WHO 2018a): Intertwined factors supporting
the negative health consequences of tobacco products.
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products are toxic, encourage and support use and addic-
tion, and have the potential to cause harm” (WHO
2018a).

Of all tobacco products cigarettes are the most common
and their use accounts for over 90% of tobacco sales
worldwide. They are also the most popular tobacco prod-
ucts in HICs and its manufacture and marketing is con-
centrated in the four major TTCs based in HICs, as well
as China’s state-owned tobacco monopoly (NCI and
WHO 2016; WHO 2018a). Other smoked tobacco prod-
ucts include waterpipe tobacco, cigars, bidis (a cheap,
hand rolled smoked product common in India and Bang-
ladesh), and kreteks (a clove cigarette common in Indo-
nesia), with some, particularly waterpipe tobacco, now
gaining popularity in parts of the world not previously
common (NCI and WHO 2016; WHO 2018a). This may
be partly due to the belief held by users that some of
these products, such as water pipe tobacco are less harm-
ful than cigarettes, despite the accumulating evidence on
their harms to human health, which are similar to ciga-
rettes, albeit less-well researched (Thun and Freedman
2017).

Novel and emerging nicotine and tobacco products,
which for the purposes of this report, have been classified
into three broad categories namely electronic nicotine de-
livery systems (ENDS), electronic non nicotine delivery
systems (ENNDS), and heated tobacco products (HTPs)
are discussed in detail in section “Partnerships for Ac-
tion on Tobacco Control.” But it is worth noting that
these products have disrupted the “norm” with respect
to tobacco control and thus cannot be ignored in tobacco
product regulation. The aggressive marketing of these
products, their market positioning and strategic promo-
tion, mainly as “reduced risk” products, despite mount-
ing evidence that some are as harmful as cigarettes, fur-
ther complicates tobacco control.

In terms of smokeless tobacco, there are over 303 million
users around the world compared with 1.1 billion adult
smokers (WHO 2019b). A small portion of these people
are using a novel form of snuff (ground or powdered to-
bacco) known as snus - see Box 3, below (WHO 2010).
However, most of them use traditional chewed products,
such as gutka, which is common in WHO’s South East
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Asian Region (with at least 248 million users, over 80% of
the total) and amounts to 24% of the region’s men and
11.5% of women (WHO 2019b). Notably, smokeless to-
bacco use is seven times more common than smoking
among women in this region (WHO 2019b). Their con-
sumption in this region poses a particular challenge to
regulators because there is significant product variation
as production is generally less standardised relative to
cigarettes with assembly most often occurring locally and
by hand (NCI and WHO 2016). Such production prac-
tices also exacerbate uncertainty as to their effects on hu-
man health (Thun and Freedman 2017). Furthermore,
smokeless tobacco products are often believed to be and
marketed as safer for consumption than smoked tobacco
products but in fact are highly addictive and hazardous
(WHO 20192; Thun and Freedman 2017). It is estimated
at least 100,000 global deaths are attributable to smoke-
less tobacco use annually with causative links established
between this use and cancers of the esophagus, oral cav-
ity, and pancreas (Thun and Freedman 2017).

Box 3: Snus

Snus, a smokeless tobacco product and a type of moist
snuff, rose to popularity in Sweden and Norway in the
1980s (Evan-Reeves et al. 2020). Although relatively un-
common globally, it is notable for the claims by its propo-
nents that it poses reduced risks for human health rela-
tive to conventional tobacco products (NCI and WHO
2016). While these products may reduce toxicity to users
at the individual level relative to smoking, they are still
toxic and carcinogenic with causative links to cancers of
the oral cavity and pancreas (Thun and Freedman 2017).
Note also that there is variation in snus product content
and design with some being both more toxic and addic-
tive (Thun and Freedman 2017). In addition, because of
snus’s attractiveness and promotion as a relatively “less
harmful product” that can be used in smokeless spaces
and discreetly there are concerns that it may cause harm
at the population level (NCI and WHO 2016; Evan-
Reeves et al. 2020). There is particular concern, as they
may appeal to young people, who have never used to-
bacco, as well as those who would otherwise have quit en-
tirely (NCI and WHO 2016; Evan-Reeves et al. 2020).
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GLOBAL CONTEXT OF THE TOBACCO EPI-
DEMIC

The Economic Cost of Tobacco Related Disease

Annual global economic loss attributable to the total to-
bacco-related disease burden is estimated at US$1.4 tril-
lion which is equivalent to 1.8% of annual global GDP
(Goodchild et al. 2017; Marquez and Moreno-Dodson
2017). This figure comprises both direct costs, US$422
billion, in healthcare expenditure and indirect costs, close
to a trillion USD, in lost productivity (Goodchild et al.
2017; Marquez and Moreno-Dodson 2017). Of this direct
and indirect cost, 40% is incurred by LMICs (Marquez
and Moreno-Dodson 2017). In the absence of effective
interventions to reduce tobacco demand and assist to-
bacco cessation, costs to LMICs will escalate as their
presently young tobacco users mature into elevated
chronic disease and mortality (Marquez and Moreno-
Dodson 2017). This dire forecast is not assisted by the
fact that the number of tobacco users - and in some
cases, prevalence of use - continues to increase in many
LMICs (WHO 2019b). In both HICs and LMICs, the in-
equitable distribution of tobacco use prevalence means
widening social and economic disparities as household
expenditure is diverted to servicing nicotine addictions.
Those least able to afford lost productive years and in-
creased healthcare costs disproportionately suffer these
losses and costs (NCI and WHO 2016; WHO 2019b).
LMICs are, moreover, less able to absorb the rise in to-
bacco-related morbidity and associated economic costs
than HICs were at the peak of their tobacco-related dis-
ease burden. This is due to their urgent need for eco-
nomic development and their often more fragile health
systems and social safety nets, which together leave
poorer households particularly threatened (Marquez and
Moreno-Dodson 2017; WHO 2019b). Accordingly, the
tobacco epidemic is not only a tragedy for life, health, and
equity within societies but also threatens global aspira-
tions to universal health coverage, economic security,
and sustainable development (WHO 2019b).

The Economics of Consumption

This tragic burden and pattern of tobacco consumption is
a product of tobacco industry artifice in both creating,
spreading, and sustaining the tobacco epidemic. In
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pursuit of growth, the tobacco industry has no choice but
to maximise consumption of their addictive and danger-
ous products by penetrating and then expanding into new
markets. With the vehicle of investment and trade liberal-
isation, the T'T'Cs entered and bought up most markets
over the 1970s, 1980s, and 1990s and now their growth
prospects depend on expanding consumption in these
markets (Gilmore et al. 2015). Low prices and aggressive
advertising toward key groups, young people, women,
and vulnerable populations, are essential for growth in
these emerging markets (Gilmore et al. 2015). The foun-
dation of this strategy is the standard playbook of indus-
try interference: to protect the potential for growth in
these markets, regulations, particularly taxes, must be
preempted, undermined, and evaded (Gilmore et al.
2015; NCI and WHO 2016).

In established markets, TTCs need to increase profits per
tobacco user while also minimising reductions in the
number of tobacco users. One tactic for extracting profit
in the face of declining volume of sales is “overshifting”
taxes: increasing price by more than increases in excise
tax and then blaming the entire price rise on the tax
(Evan Reeves et al. 2020; Gilmore et al. 2015). But to
minimise market contraction, cessation of tobacco prod-
ucts must be discouraged and entrants encouraged - with
youth uptake particularly necessary for rejuvenating the
customer base in the face of ongoing mortality (Gilmore
etal. 2015). “Product segmentation” permits both goals:
less attractive cheaper brands are maintained at a low
price through increases in the price on more heavily mar-
keted and aspirational premier brands which absorb and
exceed the cost of rises in excise on all brands (Gilmore
et al. 2015). In this way, cheap brands can encourage
price-sensitive young people to enter the market and pre-
vent cessation by price-sensitive poorer people otherwise
discouraged by increases in price (Gilmore et al. 2015).
Both groups can be kept in the market as customers for
volume and potential users of premier brands. To ensure
the continued availability of this and other strategies to
grow profits while preventing market contraction, TTCs
need to undermine and interfere with tobacco control
policy.

Tobacco Control: What We Know Works to Reduce
Tobacco Use
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Countries, particularly HICs, have been applying tobacco
control interventions for decades or even centuries. In
the eighteenth century, Adam Smith, also known as the
“Father of Economics” was one of the first proponents
of tobacco taxes - albeit more for the purposes of raising
revenue than advancing health. In 1999, the World Bank,
which had, over the decade, been increasing its work on
chronic diseases with a focus on tobacco-related disease
published Curbing the Epidemic. This ground-breaking
study reviewed the evidence available on key measures
that had been developed to combat the impact of the to-
bacco epidemic.

Tobacco control policy measures and public health inter-
ventions either reduce the supply of tobacco products or
the demand for tobacco products. The World Bank Re-
port, as well as a plethora of evidence since, shows that
many of these measures are effective and demand-reduc-
tion measures that are particularly effective to reduce
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tobacco use. Fiscal measures like increased taxes which
decrease the affordability of tobacco products is a good
example of a highly effective demand-reduction measure
(US HHS 2014; NCI and WHO 2016). Other non-price
measures like ensuring people know the harms associated
with tobacco through mass media campaigns and health
warnings on tobacco packaging; bans on tobacco advertis-
ing, promotion, and sponsorship; and restrictions on
smoking in public places have all been shown to be highly
cost-effective and help to prevent people from taking up
tobacco use and/or help to convince tobacco users to quit
(US HHS 2014; World Bank 1999). Evidence also shows
that those who want to quit have much higher chances of
succeeding if crucial cessation services are made available
to them such as brief advice provided by healthcare work-
ers, nicotine replacement therapies, and national toll-free
quitlines (WHO 2019a; US HHS 2014; World Bank
1999). As set out in Fig. 7, below, demand reduction
measures are highly cost-effective because they give a
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Fig. 7 (Adapted from WHO 2018c): WHO best-buy and good-buy tobacco control interventions.
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strong return on investment due to their low, high-effi-
cacy, and the benefits proven to accrue from reduced to-
bacco consumption in reduced healthcare costs and
stronger economies (Goodchild et al. 2016; WHO 2017;
WHO 2018c). WHO has produced guidance setting out
“best buy” and “good buy” tobacco control measures
that are highly cost-effective. For every US$1 invested in
good buy measures for tobacco control, a country can ex-
pect a return of at least US$7.43 by 2030 (WHO 2018c).
For more, see Fig. 7.

Other approaches to tobacco control consist of mecha-
nisms to restrict access to tobacco products known as
supply-reduction measures (World Bank 1999). These
measures include elimination of illicit trade, restrictions
on the sale of tobacco products to youth and minors; po-
lices to encourage tobacco farmers to substitute tobacco
crops; fiscal measures that provide price-support to to-
bacco producers to artificially inflate the price of tobacco
globally; restriction on international trade; and even full
tobacco bans (World Bank 1999). (For more on supply re-
duction measures see Box 6, below.)

Tobacco Industry Interference

To prevent regulation, the tobacco industry strives to
present itself as a stakeholder in economic wellbeing and
a responsible partner for government and public health
bodies (Bialous 2019; Bialous and Glantz 2018). Alt-
hough the currency of industry reputability is much de-
based, this rhetoric is still influential with many govern-
ments, although some governments see through the
“gimmicks.” Part of its strength lies in presenting to-
bacco as a driver of economic growth and employment,
as a ready source of revenue or investment (Gilmore et
al. 2015). This myth is the foundation for a false dichot-
omy between economic well-being and public health that
seeks to reframe the question of tobacco as principally an
issue of economy rather than health (Gilmore et al. 2015).
This “choice” is put to countries persuasively by indus-
try front-groups, such as the International Tobacco
Growers Association (ITGA), and proxies - the US
Chamber of Commerce or the International Tax and In-
vestment Centre (Gilmore et al. 2015).

The reality, of course, is that health and economy are in-
separable. This is particularly so with tobacco. As noted
Final Draft

above, the burden of tobacco-related disease is crushingly
large. As elaborated on in Box 5, below, the tobacco in-
dustry rhetorically minimises the harm of its products but
also overstates the importance of tobacco to the economy
and the effect that tobacco control would have on eco-
nomic well-being (Gilmore et al. 2015; NCI and WHO
2016). Despite dire tobacco industry projections, evi-
dence shows that countries should not experience net job
losses - in fact, many studies even show net increases -
from even very strong tobacco control efforts, which in
reality are also usually incremental in implementation
and gradual in effect, permitting ample time for adjust-
ment (NCI and WHO 2016). In the broader economy,
expenditure by quitting tobacco users is shifted elsewhere
for the generation of equivalent employment and income
(NCI and WHO 2016).

Box 4: Economics of Tobacco Farming

LMICs account for the vast majority of tobacco farming -
over 90% by either volume produced, or land cultivated -
and among these a few select countries are gaining an
ever-increasing share of the export market (NCI and
WHO 2016; Marquez and Moreno-Dodson 2017). To-
bacco is a superficially attractive cash crop which comes
with support from deep-pocketed TTCs able to provide
loans, equipment, and advanced logistics often lacking
for other crops (NCI and WHO 2016). But it comes with
strings: hazards to health, environmental degradation,
child labour, and an oligopolistic global market domi-
nated by a handful of multinationals with control over
prices (NCI and WHO 2016). Because tobacco leaf mar-
kets are uncompetitive, industry controls prices and can
lock farmers in cycles of debt and poverty (Gilmore et al.
2015; NCI and WHO 2016; Marquez and Moreno-Dod-
son 2017). Tobacco farming is harmful to human health
through green tobacco sickness and heavy pesticide expo-
sure while also being harmful to the environment through
soil depletion and deforestation (NCI and WHO 2016).
In farming, too, employment has been diminishing with
increasing efficiencies in production, and tobacco control
programs locally implemented will not affect export-ori-
ented farming (Marquez and Moreno-Dodson 2017). Ex-
port-oriented farming depends on global demands, not on
local consumption (Marquez and Moreno-Dodson 2017).
In the few countries in which production overwhelmingly
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serves domestic consumption, change will only be gradu-
ally and predictably affected by tobacco control programs
at home and the political choice is available to help these
farmers to alternative crops that can provide a sustainable
livelihood (Marquez and Moreno-Dodson 2017; NCI and
WHO 2016; Gilmore et al. 2015).

Industry also seeks to portray an image of itself as a part-
ner to government and public health bodies through, for
example, its “actions” on illicit trade, its various acts of
corporate social responsibility (CSR), and its devotion to
“sensible” regulation. Despite an historic record of profi-
teering from illicit trade and evidence of ongoing com-
plicity in it, through overwhelming expenditure and their
unique knowledge of tobacco supply chains, TTCs have
managed to project an image of themselves as victims, an
authoritative source, and a helping hand (Gilmore et al.
2015). They have then used this position to create part-
nerships with governmental bodies, including customs or
trade officials and try to leverage these into relationships
of cooperation with policymakers (Gilmore et al. 2015).
CSR plays a similar role, particularly among some LMICs
in which tobacco largesse is more needed, helping indus-
try to get closer to the table of decision-making (Gilmore
et al. 2015). Finally, TTCs are increasingly adopting the
veneer of respectability and atonement in a play for reha-
bilitation (WHO 2019a; Bialous and Glantz 2018; Evan-
Reeves et al. 2020). This can take the form of encourag-
ing weak regulations as sensible compromises to preemp-
tively deflate political impetus for effective tobacco con-
trol (Minhas and Bettcher 2010; Gilmore et al. 2015; Bi-
alous and Glantz 2018). In service of this purpose, in par-
ticular within HICs, the rhetoric of harm reduction is be-
ing repurposed from earlier decades for industry’s novel
and emerging nicotine and tobacco products (Bialous
2019).

These efforts to infiltrate and interfere with policymaking
are supported by misrepresentation of the science of to-
bacco products and tobacco-related disease (Minhas and
Bettcher 2010; Bialous and Glantz 2018). This began, of
course, with brazen dismissals of scientific research into
the harms of smoking in the 1950s and the harms of sec-
ond-hand-smoke in the 1970s (Bialous and Glantz 2018;
Evan-Reeves et al. 2020). More subtle was the scandal-
ous innovation of “reduced harm” products such as
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“healthier” filter-tipped cigarettes and then the “re-
duced harm,” and ventilated-filter “light” and “low-
tar” cigarettes (Minhas and Bettcher 2010; NCI and
WHO 2016; Bialous and Glantz 2018; Bialous 2019;
Evan-Reeves et al. 2020). Not only were assertions of re-
duced effect on health packaged into quantifiable “sci-
ence” by industry front-groups, but their work was then
laundered into reputable seeming science through know-
ingly flawed measuring processes and captive interna-
tional standard setting organisations (NCI and WHO
2016; Minhas and Bettcher 2010). These products, it
turned out, not only deceived consumers into believing
their health claims - with many smokers today still be-
lieving light cigarettes are healthier - but were found not
to be less harmful than usual cigarettes (NCI and WHO
2016; Evan-Reeves et al. 2020). The continuation of this
tactic is seen in the branded “harm reduction” novel and
emerging nicotine and tobacco devices now being pro-
duced by each of the TTCs (see section “Partnerships
for Action on Tobacco Control”, below).

Political intimidation and obstruction are industry’s final
line of defense against tobacco control policies. In many
countries, the predominance of tobacco industry over the
commercial determinants of health reflects the imbalance
of power and resources between TTCs responsible only
for private profit and governments responsible for public
health (Gilmore et al. 2015). Because of their massive an-
nual profits, US$50 billion in 2012, and even larger total
revenue, which both dwarf the GDP of many countries,
industry can charm, threaten, and bribe policymakers
(Marquez and Moreno-Dodson 2017; Gilmore et al.
2015; Drope et al. 2018; Vital Strategies 2019). Within
the last two decades, there have been numerous instances
of exposed bribery by the major T'TCs in LMICs and
doubtless many more never unearthed (Minhas and Bet-
tcher 2010; Bialous 2019; Drope et al. 2018; Vital Strate-
gies 2019). In many countries with less enforcement ca-
pacity, industry can simply ignore government regula-
tions or otherwise subvert them through the use of prox-
ies (Minhas and Bettcher 2010; Drope et al. 2018).

A more legitimate but no less coercive example of the
same phenomena can be seen in the use of law by indus-
try. The threat of legal challenges in domestic and/or in-
ternational forums is able to chill the best regulatory
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intentions of governments of lower-income and smaller
countries - not necessarily on the basis of the legal merits
of an industry position but rather because of the time,
cost, and resources required to defend public health
measures from legal challenges, particularly in proceed-
ings before international tribunals or dispute settlement
bodies. There are documented cases of countries delay-
ing or putting aside tobacco control measures because of
the fear of a legal challenge (Crosbie and Glantz 2014;
Gilmore et al. 2015). There are also documented in-
stances in which industry has disseminated tendentious
legal posturing contrary to advice of counsel to discour-
age governments from implementing effective tobacco
control measures (Crosbie and Glantz 2014). The exact
number of times legal threats have been offered quietly
and regulatory measures delayed or shelved outside of
the public gaze is beyond speculation but is likely signifi-
cant (Gilmore et al. 2015).

ToBACCO CONTROL AND THE GLOBAL REG-
ULATORY ENVIRONMENT

Origins of the WHO FCTC

Before the WHO Framework Convention on Tobacco
Control (FCTC), international action on tobacco control
had already begun. The first resolution requesting WHO
action on tobacco control was issued by the World Health
Assembly (WHA) in 1971. However, it was in the 1980s
that a significant turning point occurred when the WHA
issued three resolutions expressing concern about the
shifting tobacco epidemic towards lower- and middle-in-
come countries (LMICs), and the annual "World No To-
bacco Day"” was established. During this decade, the
WHO Regions also became increasingly involved in to-
bacco control work, and the "Tobacco or Health"” pro-
gram was established at WHO headquarters. In 1990, it
was succeeded by the "Tobacco and Health Unit," ac-
companied by an increase in the number of technical sup-
port staff in the six WHO Regions. Concurrently, the to-
bacco industry was actively engaged in preventing in-
creased WHO involvement in tobacco control, particu-
larly in product regulation, by using its proxies (repre-
sentatives) to influence the process.
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Box 5: WHO’s Governance, Headquarters, Regions, and
Country Offices

WHO is constituted by the World Health Assembly
(WHA), the Executive Board (EB), and the WHO Secre-
tariat (Kelley Lee 2008). The WHA comprises all 194
Member States of the WHO meeting annually to deter-
mine and oversee the work of the organisation, through
five-year programs of work, and the election of its Direc-
tor-General, who serves for five-year terms (Kelley Lee
2008). It also may create regulations legally binding on all
its Member States, negotiate conventions legally binding
on States that ratify them and adopt nonbinding official
recommendations (Kelley Lee 2008). The EB, which
meets twice a year and is constituted by members elected
by the WHA, prepares the WHA’s agenda and also may
adopt urgently needed intersessional measures (Kelley
Lee 2008). Finally, the WHO Secretariat, which is led by
the Director-General, performs administrative, technical,
and operational matters assigned to it by the WHA
through its headquarters, six regional offices, and 147
country offices, in addition to two field offices - see Fig.
8, below (Kelley Lee 2008; WHO 2019f).

Before the WHO FCTC, there was action at the interna-
tional level on tobacco control - the first WHA (see Box
5, below, for information on the WHA and the WHQO’s
governance) resolution requesting WHO action on to-
bacco control was issued in 1971. But the 1980s marked a
turning point as the WHA issued three resolutions ex-
pressing concern for how the epicentre of the tobacco ep-
idemic was shifting to LMICs and the annual “World No
Tobacco Day” was established (Zhou and Liberman
2018). In that decade, also, the WHO Regions (see Box 5,
below) became increasingly involved with tobacco con-
trol work and the “Tobacco or Health” program was es-
tablished at WHO HQ before being succeeded, in 1990,
by the “Tobacco and Health Unit” and an accompanying
increase in the number of technical support staff in the
six WHO Regions (Reubi 2016; Welcome Trust). At the
same time, the tobacco industry was engaged in prevent-
ing increased WHO involvement in tobacco control, par-
ticularly in product regulation, through its proxies (Reyn-
olds and Tansey 2010; Minhas and Bettcher 2010; Bi-
alous and Yach 2001).
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Against this backdrop, in 1993, two academics, Ruth Roe-
mer and Allyn Taylor, together devised and subsequently
promoted the idea of developing a specific regulatory
mechanism for tobacco control (Roemer et al. 2005;
Reynolds and Tansey 2010). Then, in 1994, at the Ninth
World Conference on Tobacco or Health, Paris, WHO
was called on to advance a convention on tobacco control
pursuant to a resolution authored by Roemer and Dr. Ju-
dith Mackay - a consultant at WHO - and promoted by
Taylor (Roemer et al. 2005; Reynolds and Tansey 2010;
Wipfli and Samet 2016). This initiated official efforts
within WHO to forward development on a treaty and also
prompted Canadian engagement with the idea (Wipfli
and Samet 2016). Then, in 1995, the WHO’s Executive
Board (see Box 5, below), at the submission of the Cana-
dian delegation, instructed WHO’s Secretariat to investi-
gate the feasibility of a declaration or legal instrument for
tobacco control (Roemer et al. 2005). Subsequently, in
1996, the WHA adopted a resolution calling for the de-
velopment of an “international framework convention on
tobacco control” (Roemer et al. 2005). Despite the sig-
nificant agitation in favour of the Convention and earlier
activity in tobacco control surveillance and implementa-
tion, there were still significant gaps in global data on
trends in tobacco use prevalence and the state of tobacco

control measures. This was a vacuum which the tobacco
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industry could fill with their own set of “facts” (Wipfli
and Samet 2016).

Preliminary to the real work of drafting and negotiating
the text that became the WHO FCTC; a foundation of
fact had to be established. Timely contributions were the
documents on the secretive practices of manipulation, in-
terference, and outright illegality perpetrated by TTCs
that began to be released from 1995 as a result of court
settlements and lawsuits in the United States in what
would eventually be over 35 million pages of documents
(Bettcher et al. 2015). To go further, in 1998, Gro Har-
lem Brundtland, who had recently became WHO Direc-
tor-General and, at the urging of Dr. Mackay and Sir
Richard Peto, decided to make tobacco control a defining
initiative of her tenure, established a WHO cabinet-level
project, the Tobacco Free Initiative (TFI), with accom-
panying increases in budget and a strengthened WHO
Regional presence, to help marshal evidence in support
of negotiations of the WHO FCTC and coordinate pre-
liminary tobacco control work, particularly in product
regulation (Bettcher et al. 2015; Reynolds and Tansey
2010). The World Bank’s ground-breaking report, Curb-
ing the Epidemic, was also published at this time and in-
cluded evidence that supported many of the measures
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included in the WHO FCTC (Marquez and Moreno-
Dodson 2017).

With the way cleared, work on the WHO FCTC began in
earnest in 1999 with the WHA’s establishment of a tech-
nical working group to prepare draft elements for inclu-
sion in the treaty, which were completed by May 2000,
and the Intergovernmental Negotiating Body that took up
the working group’s draft as the basis of negotiations that
lasted for three years, concluding May 2003. These nego-
tiations were, however, complex. Many countries had
powerful tobacco lobbies pressing them for access and
support, and industry used misdirection (the infamous
project Cerberus - a de-fanged nonbinding tobacco in-
dustry alternative to the WHO FCTC), bribery, and co-
ercion to undermine the negotiations (Bialous and Glantz
2018; Mamudu et al. 2008). As a prophylaxis to
backroom deals, WHO ensured the interests of all parties
would be open from an early stage by organising, in Octo-
ber 2000, two days of public hearings in Geneva with
both public health oriented civil society organisations
(CSO) and tobacco industry participation through prior
submission and testimony (Mamudu and Glantz 2009).
This had the effect of galvanizing and unifying CSOs
while also forcing tobacco industry to defend their egre-
gious conduct under the glare of the public eye (Mamudu
and Glantz 2009). As a result, CSO activity - already the
Convention proposal’s source - proved a counterweight
to industry pressure in Geneva and within many coun-
tries throughout the negotiations (Bettcher et al. 2015;
Reynolds and Tansey 2010).

The WHO FCTC Explained

The result of these negotiations, the WHO FCTC, is one
of the most rapidly and widely ratified treaties in the
UN’s history and the first convention negotiated by
WHO under the power granted it in Article 19 of its Con-
stitution (WHO 2019a). It reached the 40 ratifications re-
quired 18 months after its signing and entered into force
three months later for less than two years between con-
clusion and entry into force. Now, with 182 parties, its
provisions cover 90% of the global population (WHO
2019a). The Convention specifically frames its provisions
to address the “globalisation of the tobacco epidemic”
with attention to consequences this has for health, equity,

and economy in all countries but particularly LMIC:s. Its
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text explicitly modeled on the environmental framework
convention approach also evokes the human rights trea-
ties of the UN system and the rights affirmation of the
WHO’s Constitution.

e Article 6: Increasing tobacco prices with
measures such as tax

e Article 8: Protecting people from second-
hand smoke

e Articles 9 & 10: Regulating tobacco
products

e Article 11: Regulating tobacco product
packaging and labelling

e Article 12: Educating the public on the
harms to human health from tobacco use
and exposure as well as the adverse effects
that arise from its production

e Article 13: Banning tobacco advertising
promotion and sponsorship (TAPS bans)

e Article 14: Providing cessation support
for those seeking to quit

Demand-Reduction Measures

e Article 15: Countering illicit trade in
tobacco products

e Article 16: Prohibiting tobacco sales to
and by minors

e Article 17: Supporting alternative
livelihoods for those employed in tobacco
cultivation and manufacture

e Article 18: Protecting human and
environmental health from the effects of
tobacco cultivation and manufacture

=
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e Articles 5.1 & 5.2: Implementing whole-
of-government approaches to tobacco
control and using of legislative and
regulatory measures to implement its
articles

e Article 5.3: Protecting tobacco control
policymaking from the tobacco industry’s
commercial and vested interests

General Obligations

Fig. 9: Key provisions of the WHO FCTC.

Every provision of the WHO FCTC is a legally binding
obligation on the States party to it and, as no reservations
are permitted, there is no picking and choosing from
among them. That said, States Parties are at liberties to
determine their own priorities and pace in implementing
the majority of the WHO FCTC’s provisions with the
exceptions of Articles 11 and 13 which each required a
certain minimum level of implementation within,

PAGE 17



respectively, three and five years of the treaty’s entry
into force. Although these measures are listed separately,
they are all most effective when implemented together as
a package (Bettcher et al. 2015). As set out in Fig. 9, its
text comprises three broad categories of obligations as
well as other miscellaneous provisions: (1) demand re-
duction measures at part 3; (2) supply reduction
measures at part 4; (3) general obligations at Article 5.
Demand measures have proven the most significant for
reducing tobacco consumption, but supply measures and
Article 5’s provisions are crucial ancillary obligations.
Supply measures are discussed in Box 6, below.
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stakeholder in its solution (World Bank 1999; Gilmore et
al. 2015).

Box 6: Supply Reduction Measures and lllicit Trade

Measures to reduce the supply of tobacco products have
long been considered less effective at reducing demand
but essential to support the evolution toward tobacco's
elimination (World Bank 1999). For example, Article 17,
which concerns support for workers transitioning away
from tobacco growing and manufacture, is a significant
concern in countries that are dependent on tobacco grow-
ing for export and employment and an important part of
the global compact that the WHO FCTC represents, but
is not expected to reduce overall tobacco consumption
(World Bank 1999). The need to combat and prevent il-
licit trade in tobacco products is, however, a key excep-
tion to this general rule (World Bank 1999). This is be-
cause smuggled products evade national excise, import,
and sales taxes and may not conform to nationally man-
dated warning label and display requirements. In this
way, illicit trade undermines efforts to reduce demand by
raising prices as well as provide warnings and prevent ad-
vertising on tobacco packaging. Despite tobacco industry
assertions to the contrary, illicit trade is associated with
the effectiveness of customs enforcement, rather than the
price of tobacco products, and is best combated through
strengthening of these measures, rather than through
price decreases (World Bank 1999; Gilmore et al. 2015).
As noted in the section "Overview of Tobacco-Related
Disease and Prevalence” above, the tobacco industry is a
beneficiary rather than a victim of illicit trade (World
Bank 1999; Gilmore et al. 2015). As it benefits from and
has in the past been exposed as complicit in illicit trade,
the industry is part of the problem and will never be a
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Demand-reduction measures are divided between price
measures, at Article 6, non-price measures, Articles 8-13,
and finally cessation support, Article 14. Tax, a price
measure, is the single most effective intervention for to-
bacco control and it is appropriately addressed first (NCI
and WHO 2016). Price measures other than tax are not
explicitly listed but include interventions, such as mini-
mum price floors and prohibitions on discounting (WHO
FCTC COP 2014). Non-price measures are diverse, in-
cluding obligations to ban tobacco advertising, promotion
and sponsorships (TAPS), prevent second-hand-smoke
(SHS) exposure with smoke free laws, require product
regulation and disclosure provisions, and warn the public
of tobacco’s harms.

Under the general obligations, Article 5.3 is often ac-
corded the most importance, although Articles 5.1 and
5.2 mandating a whole of government approach to to-
bacco control are significant. It requires States to protect
their tobacco control policymaking from tobacco industry
interference to the extent permissible under national law
(WHO FCTC COP 2007). This is a recognition of what
has been deemed the fundamental and irreconcilable con-
flict between tobacco industry interests and the public in-
terest (WHO FCTC COP 2007). This unprecedented at-
tempt to banish the tobacco industry from contributing to
policymaking is a clear expression of the disdain felt for
their actions. Article 5.3 was, after all, negotiated against
the backdrop of the disclosure of millions of formerly pri-
vate industry documents attesting to the lengths, even
into wilful criminality, that T'T'Cs would go to protect
and expand the market for their lethal products (Minhas
and Bettcher 2010).

The WHO FCTC also contributed to the institutionalisa-
tion of tobacco control. This process had begun with
WHQO'’s creation of TFI but was extended with the WHO
FCTC’s establishment of a Conference of Parties (COP)
and a permanent Secretariat to the WHO FCTC (the Con-
vention Secretariat) that is hosted in, yet legally divisible
from, WHO (Bettcher et al. 2015). A protocol to the WHO
FCTC, the Illicit Trade Protocol, was adopted by the COP
in 2012, and is a related yet separated legally binding treaty
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with 61 States Parties of its own. Entering into force in
2018, it expands on the WHO FCTC’s illicit trade supply-
reduction measures (Article 15) with supply chain controls
- a key aspect of which is a global track-and-trace system
that is legally required to be established by 2023 - the crea-
tion of criminal offences for involvement with illicit trade,
cooperation requirements, and due-diligence obligations
(Bettcher et al. 2015). While the WHO FCTC’s Conven-
tion Secretariat is also the Secretariat to the Protocol, it has
its own governance body, the Meeting of Parties (MOP).
See Box 7, below, for an overview of the COP and MOP.

Box 7: The WHO FCTC’s Governance Bodies

The COP, which meets once every two years, has two
significant normative functions: negotiating protocols to
the WHO FCTC and adopting implementation guide-
lines for the WHO FCTC’s articles (Zhou and Liberman
2018). The latter, guidelines, are important tools that
have been deemed subsequent agreement of the parties
to the WHO FCTC under the Vienna Law Convention
by domestic and international tribunals as well as the In-
ternational Law Commission (Zhou and Liberman 2018).
This means the guidelines are of significant value in in-
terpreting the WHO FCTC’s provisions. Protocols are,
like the WHO FCTC, treaties binding on States that rat-
ify them - as of 2020 only a single protocol had been ne-
gotiated. The Illicit Trade Protocol’s MOP meets once
every two years and does so back to back with the COP
(Bettcher et al. 2015). Article 33 of the Protocol provides
that, at sessions of the MOP, its States Parties are to pro-
vide guidance on implementation, assess progress imple-
mentation, and elaborate on certain provisions such as
through negotiation of a global track and trace regime.

A key role for the Convention Secretariat is supporting
the meetings of the COP and MOP, as well as any subsid-
iary bodies they establish (Zhou and Liberman 2018). In
addition, however, the Secretariat tracks and advances
implementation of the WHO FCTC and the Illicit Trade
Protocol. It advances implementation through policy sup-
port to all countries - but in particular to LMICs, as seen
in its FCTC 2030 project - and its establishment of part-
nerships for tobacco control, see more on this in section
“Tobacco Control Implementation” (Zhou and Liber-
man 2018; WHO 2019a). WHO complements the
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Convention Secretariat’s policy support by providing
States Parties with technical support in their implemen-
tation of the WHO FCTC and its Protocol’s key
measures and reporting requirements through its six re-
gional offices, headquarters, and 147 country offices
(WHO 2019f). These country offices were and continue
to be instrumental in encouraging and assisting ratifica-
tion of both the Convention and its Protocol by the WHO
Member States in which they are present (WHO 2019f).

Tobacco Control’s Broader Regulatory Context: Ac-
tion on NCDs at the United Nations

The tobacco epidemic occurred within a normative void
on NCDs and an overwhelming focus on communicable
diseases within international health work. This changed
with the WHO FCTC’s adoption in 2003, and, since that
landmark achievement, there has been substantial pro-
gress in building up a framework for combatting all the
causes of NCDs, including tobacco, in an integrated fash-
ion. The most comprehensive component of this frame-
work is the UN’s 2030 Agenda for Sustainable Develop-
ment and its high-profile Sustainable Development Goals
(SDGs). The 17 SDGs - see Fig. 10, below - are comple-
mented by 169 targets and various indicators that to-
gether compose an indivisible package for economic and
social transformation that has significant ramifications for
manifold determinants of human health. In a break from
the paradigm of the prior Millennium Development
Goals, the SDGs bring equity and all aspects of health,
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from non-communicable diseases through prevention
v and treatment and promote mental health and
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3.A strengthen the implementation of the World Health Organization
Framework Convention on Tobacco Control in all countries, as appropriate

Fig. 10: The sustainable development goals and selected targets un-
der goal three.

PAGE 19



including NCDs and tobacco control, directly into the
picture, and applied to all countries, HICs and LMICs,
on a basis of universality. Its recognition of health’s indi-
visibility from each of its aspects and from sustainable de
velopment is proven prescient with the COVID-19 pan-
demic. Exposure to tobacco, including through second-
hand smoke, caused 100 million deaths in the twentieth
century. It is now the cause of eight million deaths annu-
ally and is projected to cause one billion deaths in the
twenty-first century (NCI and WHO 2016; WHO
2019a).

Although many of the other goals underpin crucial deter-
minants of health, SDG 3 makes an explicit commitment
to ensuring health and well-being for all and was a recog-
nition of how human health is critical to economic devel-
opment and equity. It established ambitious targets on
maternal and child health, communicable diseases, and
NCDs. Although there have been successes and some
countries are on track, projections suggest that substan-
tial acceleration in progress on nearly all these targets is
needed for there to be a prospect of their achievement
(WHO 2019c, b). For example, target 3.4, which relates
to NCDs, is projected to see real progress but without
substantial acceleration in current efforts, it will not be
realised - see Fig. 11, below (WHO 2019c). The achieve-
ment of the SDGs is made even more challenging by the
COVID-19 pandemic and the accompanying global eco-
nomic recession, but action on target 3.4 through tax
measures is a promising solution for raising immediate
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revenue for strained healthcare systems while also saving
lives and preventing mid-term fiscal burdens (Marquez
and Moreno-Dodson 2017; Zhou and Liberman 2018;
WHO 2019c¢).

At the 2011 UN High-Level Meetings on the prevention
and control of NCDs, the world committed to a reduc-
tion in mortality from four leading NCDs (WHO 2019c).
Subsequently, the WHA adopted a set of NCD and risk
factors targets, including a 25% relative reduction in
premature mortality (ages 30-70 from the four leading
NCDs). In the context of this increasing prominence on
the international agenda, SDG 3.4 elevated action on
NCDs with recognition of substantial progress on their
prevention and treatment as essential to development
and social equity. The specific aim under SDG 3.4 is re-
duction by one-third of premature NCD mortality with a
focus on the leading NCDs (cancer, cardiovascular dis-
ease, chronic respiratory disease, and diabetes). Key to
this goal’s achievement are the commercial determinants
of health, in particular tobacco use (WHO 2019c).
Uniquely, the WHO FCTC is specifically cited with tar-
get 3.A calling for all countries to strengthen the Conven-
tion’s implementation. Although other legal instruments
are implicitly evoked by and interlinked with the goals,
the WHO FCTC is the only international treaty specifi-
cally referenced, let alone made its own target, in the
SDGs and its inclusion reflected the growing priority of
tobacco control in the international agenda. Target 3.A is
to be achieved by reductions in tobacco use prevalence.
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SDG target: Reduce by 1/3 premature mortality from NCDs
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Fig. 11 (WHO 2019¢): Progress on SDG target 3.4: global probability of death from NCD between ages 30 and 70.
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Similarly, target 3.5 calls for reducing per-capita alcohol
consumption by volume.

Tobacco Control’s Broader Regulatory Context:
WHO'’s 2019-2023 Programme of Work

Within WHO’s 13th, and latest, programme of work
(GPW13), see Fig. 12, below, the WHO FCTC’s influ-
ence. It features as an exemplar of how WHO’s norma-
tive work can lead to healthier lives with buy-in from
Member States, targeted implementation guidance from
WHO, and engagement from civil society (WHO 2019d).
The GPW13 tobacco control agenda, which is oriented
toward the Convention, is also a key component of the
target of one billion more people living healthier lives
which, among other things, promotes action on the deter-
minants of health and reductions in risk factors to pro-
duce healthier environments that foster fewer premature
deaths (WHO 2019d). Ensuring these one-billion health-
ier lives through action on tobacco control and the
broader NCD Agenda, as outlined in WHO’s Global Ac-
tion Plan NCDs, is a way for WHO to advance the
achievement of multiple SDG targets in a coordinated
fashion (WHO 2019d).

1 Billion
more people
benefiting from
universal health
coverage

1 Billion
more people
enjoying better

health and
well-being

Fig. 12 (Adapted from WHO 20194d): The triple billion target of
WHO’s GPW13.

Tobacco control also touches upon GPW13’s other two
pillars: one billion more people with universal health cov-
erage (UHC) and one billion more people better
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protected from health emergencies. This is because UHC
can be financed through tobacco taxes, cessation services
are an essential aspect of UHC, and a failure to address
the tobacco epidemic decisively will lead to a crushing
burden of NCDs that will undermine efforts to realise
UHC, particularly in LMICs (WHO 2019a, d). As seen
in the COVID-19 pandemic, tobacco control and NCD
prevention and control agenda is also an important foun-
dation to better protection from health emergencies (UN
Interagency Taskforce 2020; WHO 2020; Kluge et al.
2020). People with underlying NCDs, such as tobacco-
related diseases, will be much more vulnerable during
communicable disease outbreaks (such as COVID-19)
and they will also likely suffer from disruptions to public
health programs and healthcare services that are needed
for preventing and managing NCDs (Mehra et al. 2020;
UN Interagency Taskforce 2020; Kluge et al. 2020).

ToBACCO CONTROL IMPLEMENTATION

Tobacco control’s prominence in the WHO Global Ac-
tion Plan on NCDs (2013-2020), the UN NCD Agenda,
the SDGs, and GPW13 is justified by both the success of
the WHO FCTC’s 15 years of implementation and the
formidable ongoing and emerging challenges it is still
needed for. There are approximately 500 studies attest-
ing to the efficacy of its measures when implemented
(Zhou and Liberman 2018). Demand-reduction measures
are the most widely and well implemented provisions of
the WHO FCTC (Chung-Hall et al. 2018). Because of
this, there is a substantial evidence base for their and the
WHO FCTC’s efficacy with estimates of an average
1.57% decrease in smoking prevalence per demand reduc-
tion article implemented (Chung-Hall et al. 2018). As
noted in section “Global Context of the Tobacco Epi-
demic”, there was a major expansion to supply-reduction
side measures with the Illicit Trade Protocol, which came
into force 13 years after the WHO FCTC, but at time of
writing it has not had been in force for long enough to
have had a measurable impact (NCI and WHO 2016;
Chung-Hall et al. 2018). As noted in Box 6 above, com-
bating illicit trade is an important component of global to-
bacco control because smuggled tobacco products under-
mine demand reduction measures and siphon off tobacco
tax revenues (World Bank 1999). But, in general, supply
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side measures are not expected to result in a major im-
pact on consumption because “if one supplier is shut
down, an alternative supplier gains an incentive to enter
the market” (World Bank 1999).

The MPOWER Package

MPOWER is an evidence-based technical package to
help countries implement evidence-based demand reduc-
tion measures for tobacco control - in line with the WHO
FCTC’s - developed by WHO and released in 2008 with
Bloomberg Philanthropies’ support. The MPOWER
technical package’s implementation is critical to recent
and prospective success on tobacco control. There is a
seamless relationship between the WHO FCTC and the
MPOWER technical package: while the WHO FCTC is
the definitive baseline for all tobacco control work,
MPOWER provides the gold standard for achievement in
implementing the WHO FCTC’s reduction measures. It
calls for monitoring tobacco use (Article 20), protecting
people from tobacco smoke (article 8), offering help to
quit tobacco (Article 15), warning about the dangers of
tobacco (Articles 11 and 12), enforcement of TAPS bans
(Article 13), and raised tobacco taxes (Article 6). Imple-
mentation of these measures up to the best practice level
is monitored by WHO and the effectiveness of Member
State implementation is scored according to the level of
achievement based on associated indicators (see Fig. 13,
above, for details). Each indicator has a best-practice,
highest level of achievement, target which all Member
States are urged to work toward. Implementation of
MPOWER is monitored for all WHO Member States,
not just States Parties to the WHO FCTC. Global and
country-specific progress on MPOWER is collated and
published once every year two years in the biennial WHO
Global Report on the Tobacco Epidemic. As seen in Fig.
14, in 2019, five billion people, 65% of the global popula-
tion across 136 countries, were covered by at least one
MPOWER measure at its highest level of achievement -
when all the tracked indicators for an MPOWER meas-
ure fulfil certain best-practice conditions (WHO 2019a).
This is a more than fourfold increase over 2007 when
only one billion people were covered to this level (WHO
2019a). Of these five billion, 3.9 billion live in LMICs and
a total of 61% of those living in LMICs are protected
(WHO 2019a). These increases in MPOWER coverage

Final Draft

Douglas Bettcher, Juliette McHardy, Hebe Gouda, and Ranti Fayokun

mpOI.UEI' Policies & Interventions

Protect people from tobacco smoke

P1 Enact and enforce completely smoke-free environments
Aligned with WHO FCTC Article 7

Offer help to quit tobacco use

01 Make tobacco cessation advice available as part of primary health care
and support quit lines as well as low-cost pharmacological treatment

Aligned with WHO FCTC Article 14
Warn about the dangers of tobacco

W1 Require effective package warning labels

W2 Implement counter-tobacco advertising

W3 Obtain free media coverage of anti-tobacco activities
Aligned with WHO FCTC Articles 11 and 12

Enforce bans on tobacco, advertising
promotion and sponsorship (TAPS)

E1 Enact and enforce legislation for comprehensive bans on direct TAPS
E2 Enact and enforce legislation for comprehensive bans on indirect TAPS
Aligned with WHO FCTC Article 13

Faise taxes on tobacco products

R1 Increase tax rates and ensure they are adjusted periodically to keep pace
with inflation and rise faster than consumer purchasing power

R2 Strengthen tax administration to reduce illicit trade in tobacco products

Aligned with WHO Articles 6 and 15
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M1 Cros-cutting activity: Obtain nationally representative and population
based periodic data on key indicators of tobacco use for you and adults
Aligned with WHO FCTC Article 20

Biennial WHO Global Tobacco Control Reports

WHO evaluates, twice a year, the global and country-specific level of achievement in
tobacco control based on standardised metrics for each of the MPOWER measure
indicators. WHO tracks global progress on the indicators for the MPOWER measure for all
Member States, not just the States Parties to the WHO FCTC. Data is collected from:
(1) official reports to the WHO FCTC COP; (2) surveys gathered by WHO Regional and
Country Offices; (3) official records of Member State legislation; (4) direct survey
questions answered by Member State focal points in ministries of health and finance.

Fig. 13 (Adapted from WHO 2008): MPOWER measures,
indicators, and tracking.

and the consequent protection afforded people around
the world is a demonstration of the WHO FCTC’s suc-
cess. Figure 14 also breaks down MPOWER coverage in
2019 by measure. The only two countries to have
adopted all MPOWER measures at a full level of achieve-
ment are Brazil and Turkey, middle-income countries -
see Box 8, below (WHO 2019a).

The policies included in the MPOWER package are
highly cost-effective but still under-implemented (NCI
and WHO 2016). There is a broad association between
increased implementation of MPOWER measures and
decreases in prevalence at the level of WHO Regions:
those regions making the best progress on MPOWER
policies are also seeing stronger declines in prevalence
(WHO 2019b). For example, every country in the South-
East Asia Region made progress on MPOWER measures
between 2012 and 2018 and saw strong progress while
the East Mediterranean region made the least prevalence
reductions in a context of overall very slow progress on
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Share of the World Covered by Selected MPOWER Measures at
Highest Level of Achivement, 2018
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Fig. 14 (WHO 2019a): MPOWER coverage.

MPOWER policies (WHO 2019b). It is estimated that
over 22 million premature deaths were averted between
2007 and 2014 by the implementation of the measures of
the MPOWER technical package (Levy et al. 2018). The
most cost-effective single measure is raising taxes and it
is particularly effective with the more price-sensitive to-
bacco users of LMICs - a 10% price increase will reduce
their consumption by at least 5% and up to 8% compared
with about 4% in HICs - and price-sensitive youth whose
entrance into potentially lifelong addiction is particularly
important (WHO 2019a; Bettcher et al. 2015). It has been
estimated that a $1 per pack (international dollars) excise
increase in all countries would increase excise per pack
by 80%, increase the mean retail price of cigarettes by
42%, decrease global cigarette consumption by 18%, and
result in a relative prevalence decline of 9% (Goodchild et
al. 2018). Despite this, it is also the measure least imple-
mented at a high level of achievement (WHO 2019b).
Even worse, cigarettes have become more affordable in
many LMICs over the last three decades. Affordability is
a product of the price of cigarettes, determined by, inter
alia, inflation and tax rates, and growth or decline in in-
comes. Over the 1990s incomes rose in LMICs without
proportionate rises in excise and, because of this, overall
relative increases in affordability have been seen in
LMICs and this continues to be the case for many coun-
tries (NCI and WHO 2016; WHO 2019a). By contrast,
substantial tax rises outpaced inflation and income
growth in HICs leading to decreases in cigarette afforda-
bility and overall higher levels of achievement in raising
taxes than LMICs (NCI and WHO 2016; WHO 2019a).
Because of this trend in affordability and the high cost-ef-
fectiveness of the measure, the World Bank has called for
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a tripling of excise taxes in most LMICs as a crucial
measure for helping the world achieve the tobacco use
prevalence reductions called for in the SDGs (Marquez
and Moreno-Dodson 2017).

Box 8: MPOWER Best Practice in Turkey and Brazil

Turkey was, in 2013, the first country to achieve the
highest level of achievement on every MPOWER meas-
ure and, in 2018, Brazil became the second (WHO
2019a). Both these middle-income countries evinced an
early commitment to tobacco control and rapid uptake of
the WHO FCTC, with both countries taking early action
on ratification (WHO 2013, 2019a). Brazil, having been
elected to chair the Intergovernmental Negotiating Body
during the WHO FCTC’s negotiation, took the lead in
rebutting claims that tobacco control was exclusively an
HIC interest (WHO 2019a). Turkey, meanwhile, early
after ratification distinguished itself with its monitoring
programs being one of the first countries to complete the
Global Adult Tobacco Survey (GATS) and was one of
only two countries to repeat the survey soon after (WHO
2013). Another innovative policy was implementation of
warning through mandates that broadcasters screen pow-
erful programs in primetime television slots, and it also
distinguished itself through thorough enforcement of its
TAPS bans and other tobacco control policies (WHO
2013). Brazil’s rapid strides in ratifying and implement-
ing the WHO FCTC are particularly noteworthy because
it is one of the world’s leading tobacco leaf producers
(WHO 2019a). Brazil led the world by becoming the first
country with over 100 hundred million people to protect
them by making all public and work places smoke free
and the first large country to offer help to quit through
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including its national quit line number on all cigarette
packs - provoking a major increase in calls that exceeded
all other quit lines globally in that year (WHO 2019a).

These countries are exemplars of not only raising taxes
and prices but doing so while decreasing consumption
and increasing revenue - see Fig. 15, below. Of course,
these decreases in consumption are also attributable to
the other effective tobacco control measures imple-
mented: measures of the MPOWER technical package,
complemented by the rest of the WHO FCTC measures,
are always more than the sum of their individual parts.
That said, tax increases were an important part of the
puzzle for both countries and have brought in revenue
that will provide for public health financing and other im-
portant priorities. Because of this additional success, they
are exemplars not only in the implementation of the com-
prehensive MPOWER package but also for its most effec-
tive single measure: raised taxes. Despite this success,
these two countries still have some work to do in the en-
forcement of their bans on TAPS and smoking in public
and indoor environments as well continuing to imple-
ment progressive excise increases to ensure, at a mini-
mum, that tobacco does not become more affordable with
income growth. On all the MPOWER measures, the
highest level of achievement under the metrics does not
constitute a ceiling for tobacco control and there is
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always room for improvement. Further, tobacco control
is a marathon and not a sprint so countries need to en-
force and update legislation and regulations if their effi-
cacy is to be maintained.

As is seen in the case study of Brazil and Turkey - at
Boxes 8 and 9 - tobacco taxes are not only effective de-
mand reduction measures, but provide a substantial re-
turn at low cost, as little as US$0.05 per capita per year
to administer in LMICs (WHO 2019a). As seen at Box 9,
tobacco taxes raise revenue that can be invested into pub-
lic health and other important priorities over the short-
term because reductions in consumption are gradual and
more than offset by the increased tax revenue (Marquez
and Moreno-Dodson 2017; WHO 2019a). Over the me-
dium- and long-term, revenues will likely decline as con-
sumption causes the tax base of tobacco taxes to atrophy
but revenue will, by then, be able to be drawn from the in-
creased incomes and productivity that will result in an
overall healthier population (Marquez and Moreno-Dod-
son 2017). In addition, reduced NCDs burden will mean
public health expenditure that otherwise would be squan-
dered treating tobacco-related disease can instead by di-
verted to prevention and treatment elsewhere in the pub-
lic health system or to achieve other aspects of the SDGs
(WHO 2018c).
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Box 9: A Win-Win for Revenue and Health in Philippines

Philippines makes an interesting case study as a large
grower of tobacco leaf and manufacturer of cigarettes
that managed, in 2012, to enact and implement highly
significant sustained tax rises and tax structure simplifi-
cation that resulted in large revenue gains, consumption
decreases, and increased spending on public health. In
the face of industry opposition, the reform was achieved
through a multisectoral whole-of-government and whole-
of-society coalition. This included officials from the min-
istries of health and finance, key parliamentarians, civil
society organisations, and medical professionals (WHO
2015). The tax’s revenue was devoted to funding a new
universal health insurance plan for the most the vulnera-
ble and with 15% dedicated to promoting alternative live-
lihoods for tobacco farmers and their communities - as
per, Article 17 of the WHO FCTC (WHO 2015). Beyond
being one of the largest increases in tobacco tax ever, its
effect in reducing demand was ensured by its sustained
nature with annual 4% increases established (WHO
2015). It was also paired with simplification of the tax
structure that reduced opportunities for tax avoidance to
increase effect on price as well as increase revenue
(WHO 2015). The resultant increase to revenue ex-
ceeded expected gains by a factor of two within the first

year after implementation and the revenue meant that,
within three years, more than ten million poor people and
their dependents had been brought into the health insur-
ance system on subsidies, as referred to above (WHO
2015; Marquez and Moreno-Dodson 2017). The years
since the tax rise have seen a sustained reduction in to-
bacco use prevalence associated with reduced demand
(WHO 2017). Accordingly, the tax reform proves, as
seen in Fig. 16, below, a win-win: a win for reducing to-
bacco demand and a win for public health’s financing
(Marquez and Moreno-Dodson 2017; WHO 2015). It
also provides a case study in how earmarking to a popular
initiative can provide enduring support for even a very
significant tobacco tax rise while also funding progress on
the other SDGs, such as UHC (Marquez and Moreno-
Dodson 2017). The Philippines has since enacted a fur-
ther major tax reform, which was passed in 2019. This
scheduled incremental increases in the rate between
2020 and 2023 that would result in a total 33% increase
followed by annual increases of 5% from 2024.

Implementing Article 5.3

One of the greatest barriers to tobacco control has been
and remains industry interference (Minhas and Bettcher
2010). Combating industry interference through
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complete implementation of Article 5.3 has been a prior-
ity for WHO and the WHO FCTC Secretariat as well as
both of their global partners. While the WHO FCTC
COP has promulgated guidance on Article 5.3 and the
Secretariat is tracking implementation, WHO has, in ad-
dition to monitoring patterns of industry interference,
been providing technical assistance to Member States in
their implementation of the Article and the COP Guide-
lines to it (Minhas and Bettcher 2010). Domestically,
many countries have incorporated Article 5.3 directly
into national legislation, such as Uganda, or in official
guidelines for civil servants, such as the Philippines, but
further implementation of Article 5.3 and its guidelines is
still needed (Assunta 2018; Chung-Hall et al. 2018). In
line with Article 5.3, industry has been entirely excluded
from the UN system and its agencies have been urged to
devise strategies to prevent industry interference (Bi-
alous 2019). At the international level, proactive efforts
have focused on monitoring and chronicling develop-
ments of industry tactics as well as exposing their proxies
and surrogates (Minhas and Bettcher 2010). This ongo-
ing work is needed to develop strategies to counteract in-
dustry interference but also operates to directly offset the
millions spent by T'TCs every year to rehabilitate their
image by exposing their contrivances (Minhas and Bet-
tcher 2010; Gilmore et al. 2015). Despite these efforts,
industry interference by TTCs remains one of the great-
est obstacles to WHO FCTC implementation as is dis-
cussed further in section “Partnerships for Action on To-
bacco Control”, below (Bialous 2019).

PARTNERSHIPS FOR ACTION ON TOBACCO
CONTROL

globalisation has introduced new actors onto the stage of
global health diplomacy, including that of tobacco control
(Bettcher et al. 2015). Consequently, the governance of
global health is increasingly fragmented across overlap-
ping regimes and actors unorganised in set hierarchies
(Bettcher et al. 2015). There are new opportunities for
negative actors, like the tobacco industry, to influence
the global commercial determinants of health. But there
are also opportunities for this influence to be counter-
acted by presently underutilised resources of newly visi-
ble positive actors, such as philanthropic groups, civil
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society organisations (CSOs), and the actors of subna-
tional government (Bettcher et al. 2015). Because no sin-
gle actor can succeed by itself in the contemporary land-
scape of global health governance, partnerships have
been and will continue to be the foundation for success in
tobacco control at all levels of implementation. Under-
standing how partnerships are formed through dynamic
and dense webs of connections between disparate actors
and coalitions is essential for understanding tobacco con-
trol and its future.

Partnerships Between Intergovernmental organisa-
tions

As a binding treaty for institutionalised tobacco control
backed up by technical guidance from WHO, the WHO
FCTC has been uniquely useful for facilitating coordina-
tion and cooperation between these actors. WHO and the
WHO FCTC Secretariat are central nodes around which
these emergent actors have formed networks for tobacco
control in concert with conventional actors, such as
states and other intergovernmental organisations. A bed-
rock for WHO FCTC implementation through these net-
works has been the relationship of mutual cooperation
between the Convention Secretariat and WHO (Minhas
and Bettcher 2010; McInerney 2019; Zhou and Liberman
2018).

Collaboration within the broader UN system on tobacco
control has been a priority for WHO and the Convention
Secretariat in their joint effort to promote the WHO
FCTC and its implementation (McInerney 2019). The
most notable success of this effort was the explicit incor-
poration of the WHO FCTC’s implementation into the
SDGs as target 3.A as well as the preceding and subse-
quent elevation of tobacco control within the broader UN
agenda at the three high-level meetings of NCDs at the
General Assembly, which all called for the acceleration of
WHO FCTC implementation (McInerney 2019). An im-
mediate and significant outcome was the institutionalisa-
tion of cooperation on tobacco control and NCDs by the
high-level meetings in the form of the UN Interagency
Taskforce on NCDs. Comprising over forty intergovern-
mental organisations, including the Convention Secretar-
iat, the taskforce is led by WHO and organised around
implementation of the WHO Global Action Plan on

NCDs (MclInerney 2019). WHO and the Convention
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Secretariat have together ensured that the WHO FCTC
and tobacco control receive particular attention in the
Taskforce’s work (McInerney 2019). An important struc-
tural result of the Taskforce’s work was the creation of a
draft policy on preventing tobacco industry interference
across the UN system and its eventual adoption by the
UN Economic and Social Council with the Taskforce po-
sitioned to monitor and encourage the policy’s full imple-
mentation (McInerney 2019; UN Interagency Force
2020). The Convention Secretariat chairs the Task-
force’s thematic group on tobacco control which has,
since its establishment in 2017, been focused on promot-
ing implementation of the WHO FCTC, the Illicit Trade
Protocol, and the UN’s policy on tobacco industry inter-
ference as well as bringing its membership together in co-
operation on promoting alternative and sustainable liveli-
hoods for tobacco farmers - pursuant to WHO FCTC
Article 17 (UN Interagency Taskforce 2020. One of the
Taskforce’s most successful initiatives is “Be He@lthy
Be Mobile,” as detailed in Box 10, below.

reduce tobacco use prevalence significantly soon (WHO
2019a). The mCessation model has changed this by es-
tablishing a novel mechanism by which countries, in par-
ticular LMICs, can provide cessation support to a high
level of achievement (WHO 2019a). Now its value has
been proven in tobacco cessation - as well as diabetes
management and cervical cancer prevention - there are
ongoing efforts to scale up the initiative with the aim of
reaching 100 million people with at least one of its pro-
grams (UN Interagency Taskforce 2020). There are also
efforts toward providing more implementation hand-
books and broader set of applications and data solutions
to Member States (UN Interagency Taskforce 2020). To
assist progress, this model partnership is exploring its ex-
tension with other UN agencies such as the UN Chil-
dren’s Fund (UNICEF) (UN Interagency Taskforce
2020). The initiative provides a case study in how collab-
oration across the UN system can lead to gains needed
for achieving the SDGs and progressing action on to-
bacco control.

Box 10: Best Practice Collaboration: Be He@lthy Be Mobile

A joint-initiative of WHO and the International Tele-
communication Union (ITU), as well as private sectors,
governments, and academia, the “Be He@lthy, Be Mo-
bile” consists of guidance and technical support for the
implementation of national mobile health programs for
preventing and controlling NCDs (UN Interagency
Taskforce 2020). In the course of its six years, 16 pro-
grams in 12 countries have benefited from the initiative’s
support in guidance, design, and implementation phases
(UN Interagency Taskforce 2020). Successes include the
mobile diabetes, mobile tobacco cessation, and mobile
cervical cancer programs (UN Interagency Taskforce
2020). In India, the tobacco cessation program, “mCes-
sation,” has reached over 2.1 million people and studies
of its implementation provide early evidence of its effi-
cacy in assisting people in quitting tobacco (WHO
2019a). The program has an average quit rate of 7% for
both smokers and smokeless tobacco users within only six
months of their enrolment (WHO 2019a). This is a par-
ticularly significant achievement because Article 14 of the
WHO FCTC is one of the least implemented, and fewer
countries have been offering tobacco users comprehen-
sive help to quit (the O of MPOWER) than needed to
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Partnerships with and Between Non-state Actors

As noted in section “Global Context of the Tobacco Epi-
demic”, above, CSOs and academia played a crucial role
in the WHO FCTC’s conception and negotiation. Imple-
mentation of the WHO FCTC has featured a similar
need to rely on CSOs and academia. As set out at Article
4.7, “The participation of civil society is essential in
achieving the objective of the Convention and its proto-
cols.” organisations such as the Framework Convention
Alliance (FCA), the NCD Alliance, the Campaign for
Tobacco Free Kids (CTFK), the South-East Asian To-
bacco Control Alliance (SEATCA), American Cancer
Society (ACS), and the International Union Against Tu-
berculosis and Lung Disease (the Union) are crucial
nodes in tobacco control networks for assisting imple-
mentation of demand reduction measures, facilitating to-
bacco product regulation, and monitoring tobacco indus-
try tactics (WHO 2019a; Drope et al. 2018). Researchers
and research institutes - see more in Box 11 below - are
also key to tobacco control with, for example, notable
contribution on tobacco industry tactics. More recently,
Bloomberg Philanthropies (BP) founded STOP (Stop-
ping Tobacco organisations and Products) in partnership
with key CSOs and research institutes working on
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countering tobacco tactics: University of Bath’s Tobacco
Control Research Group, SEATCA’s Global Centre for
Good Governance in Tobacco Control, the Union, and
Vital Strategies (WHO 2019a). STOP advances Article
5.3 by monitoring, chronicling, and exposing tobacco in-
dustry interference globally (WHO 2019a; Rojhani et al.
2019; Bialous 2019). The role of WHO and WHO FCTC
Secretariat partnerships with academic and research in-
stitutes is analysed in Box 11, below.

Box 11: Partnerships Between Intergovernmental organisations and
Research Institutes

WHO has entered into tobacco control partnerships with
research institutes and universities since the late 1970s.
This was achieved by formally designating 16 universities
and research institutes, as WHO Tobacco Control Col-
laborating Centres (WHO TCCC), with now at least one
being in each of the six WHO regions. While each WHO
TCCC is focused on a specific overarching topic in to-
bacco control, they together cover nearly every aspect of
the knowledge base needed for tobacco control. The part-
nership framework is particularly crucial in advancing
WHO'’s work in supporting its Member States to imple-
ment comprehensive measures for tobacco control and
specifically in furthering the research and surveillance
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needed for tobacco product regulation and countering to-
bacco industry interference (WHO 2018a). Similarly, the
Convention Secretariat has established Knowledge Hubs
on various topics and tobacco industry monitoring cen-
tres - called “Observatories” - through partnership
agreements with research institutes and universities
across each of the six WHO regions (Zhou and Liberman
2018; Bialous 2019). With each focused on specific arti-
cles of the WHO FCTC, this partnership network helps
inform the work of the Convention Secretariat and the
guidance provided by the COP (Zhou and Liberman
2018). Together, WHO and the WHO Secretariat have
established two globe-spanning networks that harness the
potential of governmental and tobacco industry inde-
pendent nongovernmental research institutes for tobacco
control’s advancement - see Fig. 17, below.

Philanthropies have more generally been crucial nodes in
global and regional tobacco control networks, as well as
interrelated networks for preventing and controlling
NCDs. The partnership between Bloomberg Philanthro-
pies and WHO has proven to be one of the most signifi-
cant relationships in the WHO FCTC’s implementation
and has committed funding of over US$1 billion for to-
bacco control (Rojhani et al. 2019; McInerney 2019). In

WHO Headquarters= tr
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WHO Partnerships = ®

WHO FCTC Secretariat Partnerships =@
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Fig. 17: WHO collaborating centres and WHO FCTC secretariat knowledge hubs and observatories
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2006, Bloomberg Philanthropies founded the Bloomberg
Initiative to Reduce Tobacco Use in partnership with
WHO, CTFK, Vital Strategies, the John Hopkins Bloom-
berg School of Public Health, the Union, the University
of Illinois’s tobacconomics program, and the CDC Foun-
dation (Reubi 2016). The initiative has made numerous
tobacco control grants with a focus on tobacco control in
LMICs and, particularly, the ten large LMICs with great-
est tobacco use prevalence (Reubi 2016; Mamudu et al.
2011). A key aspect of the partnership has been funding
of the WHO’s MPOWER package for implementing the
WHO FCTC’s key demand reduction measures (Gil-
more et al. 2015; McInerney 2019). This has been under-
pinned by crucial support for the Global Adult Tobacco
Survey (GATS) and Global Youth Tobacco Survey
(GYTS) monitoring programs (Wipfli and Samet 2016;
Reubi 2016). The evidence-based MPOWER package
and the global monitoring programs have provided coher-
ence to WHO’s technical assistance on WHO FCTC im-
plementation and the Bloomberg Initiative’s overlapping
tobacco control implementation networks.

The Gates Foundation have also collaborated with the
WHO on tobacco control. They provided funding for to-
bacco control and in collaboration with WHO supported
large-scale WHO FCTC implementation efforts to pre-
vent the epidemic taking root in Africa as well as to com-
bat it in Southeast Asia (Reubi 2016; Mamudu et al. 2011;
US HHS 2014). This has included extensive funding to
build up networks of support for civil society and re-
searchers in these regions (Gilmore et al. 2015). One no-
table example from the first phase of the partnership is
the establishment of the Centre for Tobacco Control in
Africa by the WHO with support from the Gates Founda-
tion (Centre for Tobacco Control in Africa 2020). The
Centre advances the Gates Foundation priority of pro-
moting health and sustainable development across the
continent by providing WHO Member States technical
support for tobacco control (Centre for Tobacco Control
in Africa 2020).

Partnerships with and Between Municipal Govern-
ments

Another initiative of Bloomberg Philanthropies has been
the establishment of the Partnership for Healthy Cities,

in conjunction with Vital Strategies and WHO. Founded
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in 2017, the Partnership is a global network of 70 cities
working on NCDs and injury prevention at the local
level. It was formed against a backdrop of accelerating
municipalisation of political action on health, and with
many common risk factors linked to urbanisation, NCDs
are a critical component of this work (see Box 12).

The Partnership draws upon WHQO’s technical support
packages, such as components of MPOWER, for high-
impact and evidence-based measures in NCD and injury
prevention (Krug et al. 2019). It does this while providing
direct technical assistance for specific interventions and
harnessing momentum through the sharing of guidance
and good practices among municipal leaders within the
network (Krug et al. 2019; Rojhani et al. 2019). Three of
the 14 promoted interventions are tobacco control
measures: raising taxes, enforcing TAPs bans, and pro-
tecting people with smoke-free law (Rojhani et al. 2019).
Each mayor that joins the Partnership commits to work
on a policy or program connected to one of its selected
core NCD and injury prevention measures drawn from
WHO'’s technical packages, receiving technical assis-
tance and a seed grant to support the work (Rojhani et al.
2019; Krug et al. 2019). Throughout the process cities
share their experiences with peers and experts, thereby
contributing to global understanding of the efficacy of lo-
cal action on NCD and injury prevention, while also in-
spiring other municipal leaders to follow their example
and protect public health (Rojhani et al. 2019).

Box 12: The Municipalisation of Tobacco Control and Action
on NCDs

Over half of the global population now lives in a city and
virtually all countries are becoming increasingly urban-
ised (Krug et al. 2019). As a result, cities are increasingly
seen as a primary implementation site for policies to ad-
vance progress in achieving the SDGs, including action
on NCDs and tobacco control (Krug et al. 2019). The im-
portance of urban health is specifically recognised in goal
11 of the SDG’s call for cities to be made inclusive, safe,
resilient, and sustainable (Krug et al. 2019). This is com-
plemented by the call, under WHO’s Thirteenth Global
Programme of Work, to promote health in all settings and
support health diplomacy with municipal bodies (WHO
2019d).
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The first WHO Healthy Cities network was established
in 1988, and since then each regional office has developed
its own branch of the initiative (WHO 2019d). There is
consequently a legacy of experience with city health di-
plomacy and the cross-pollination of best practice (WHO
2019d). Developing similar transnational networks for
cooperation between municipalities will be crucial to
strengthening tobacco control. As the epidemic migrates
to LMIC:s, cities in these countries are also appearing at
the frontline of global tobacco control, especially around
efforts to combat industry influence and other commer-
cial determinants of health.

Negative commercial determinants of health are easily
fostered within cities, due to higher incomes and greater
consumer accessibility for the products and marketing
tactics of multinationals when compared with rural areas
(Rojhani et al. 2019). Rapidly growing cities in LMICs
are particularly vulnerable because their more fragile so-
cial safety nets and public health systems may be less able
to manage the burden of increasing mortality and morbid-
ity from NCDs (Rojhani et al. 2019). Moreover, many
LMIC:s lack the legal, social, and physical infrastructure
needed to counteract and offset commercial influence
(Rojhani et al. 2019). But as well as creating challenges
for health, urbanisation also offers opportunities (Krug et
al. 2019). By placing major public health issues directly
under the supervision of leaders well-positioned to act on
them, urbanisation has the potential to engender higher-
impact public health interventions (WHO 2019¢; Krug et
al. 2019). In certain respects, municipal leaders are in a
particularly strong position for implementing policies to
prevent and control NCDs. Examples can include cross-
cutting mandates between health and non-health issues
(such as public transport or urban planning); the ability
to act rapidly; ownership of relevant infrastructure; prox-
imity to local communities; working relationships with
key civil society and community volunteer organisations;
and the ability to pilot schemes to establish a blueprint
for national implementation (WHO 2019e).

The power of cities was recognised in a landmark of city
health diplomacy: the 2016 Shanghai Declaration, which
adopted by over one hundred mayors from around the
world at the Ninth Global Conference on Health Promo-
tion (Krug et al. 2019). The declaration recognised: (1)
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that good governance and whole-of-government ap-
proaches are crucial for health and a particular concern in
improving the commercial determinants of health to
combat NCDs - needed if fiscal policies and regulation
are to be enacted; (2) encouraging health literacy, as seen
in WHO FCTC article 12, is an important determinant of
health; (3) community mobilisation is a necessary ingre-
dient for successful action; and (4) city policymaking and
city health diplomacy can promote health by fostering ac-
tion for multiple SDGs (Shanghai Declaration 2017,
WHO 2019a; Krug et al. 2019). The accompanying
Shanghai Consensus went further to recognise ten prior-
ity areas for city health action including, alongside action
on other NCD risk factors, the need to make cities
smoke-free and also implement comprehensive bans on
tobacco advertising, promotions, and sponsorship (Inter-
national Mayors Forum 2016).

THE ROAD AHEAD: CURRENT AND FUTURE
CHALLENGE

Challenge One: Tobacco Industry Litigation Under
International Obligations

The defeat of three major international legal challenges
to tobacco packaging regulations in the 2010s - see Boxes
13 and 14, below - marked an important shift in the stat-
ure of public health vis-a-vis international economic law
that is largely, although not wholly, attributable to the
WHO FCTC and its implementation (Bettcher et al.
2015; Nikogosian and Kickbusch 2018). In the 1980s
through 1990s, the new economic order in international
trade, investment, and intellectual property law was a
tool the tobacco industry could manipulate (Bettcher et
al. 2000; Minhas and Bettcher 2010). During this period
the United States, where the industrial sector, including
the tobacco industry, pressured many countries to open
their markets to trade - in particular through using the
1974 US Trade Act’s Section 301 powers. The United
States launched a trade law challenge against Thailand in
Thailand - Restrictions on the Importation of and Inter-
nal Taxes on Cigarettes (1990) challenging Thailand’s
import restrictions on cigarettes and other tobacco prod-
ucts, while allowing domestic production, under the 1947
General Agreement on Tariffs and Trade (GATT) asa
discriminatory barrier to trade (GATT Panel 1990).
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Thailand argued that this measure was necessary to pro-
tect human health but the GATT Panel found that the
import restrictions were not necessary and that other less
trade restrictive alternatives, such as nondiscriminatory
excise taxes and advertising restrictions, would be effec-
tive for that purpose (GATT Panel 1990; Bettcher et al.
2000). As a result, Thailand was able to move forward to
implement these effective nondiscriminatory demand re-
duction measures, thus becoming a global tobacco con-
trol leader.

But legal threats by industry could also suffice to exert
regulatory chill - see Boxes 13 and 14 for case studies.
Major transnational tobacco companies collaborated to
disseminate consistent legal arguments against tobacco
plain packaging (TPP) and large graphic health warnings
and threaten to bring proceedings that, if successful,
could make governments liable for huge damages and
costs. BAT, Rothmans, PMI, Reynolds Imperial To-
bacco, and other major actors formed a working group,
the “Plain Pack Group,” in 1993 to collaborate on legal
strategies based around protections international eco-
nomic law might arguably offer their intellectual prop-
erty, investments, and rights under multilateral trade
agreements - relying on the newly established 1994
GATT and 1995 TRIPS regimes (Crosbie and Glantz
2014). These legal arguments were repeatedly dismissed
as weak in confidential advice from counsel, consultants,
intergovernmental organisations, and government agen-
cies the tobacco industry sought support from (Crosbie
and Glantz 2014). Despite this, in the 1990s, industry de-
ployed these weak legal arguments to convince Canada’s
government and parliament to drop, for a time, TPP pro-
posals they had been led to believe by the industry would
expose them to massive legal liability (Crosbie and Glantz
2014). This is despite repeated advice given to the indus-
try that these arguments were unlikely to succeed so gov-
ernments were unlikely to incur liability (Crosbie and
Glantz 2014). These episodes throw into relief how the
crystallization of international economic law (in the fields
of international intellectual property, trade, and invest-
ment law) in the WTO dispute settlement system and in-
vestor-state dispute arbitration systems was not accom-
panied with sufficiently clear protections for public
health measures. Provisions in each system expressly
provided for exceptions from general rules for legitimate
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public health measures but, particularly, in the 1990s and
early 2000s, there was concern for how the protections
would be interpreted and applied when relied on in a de-
fence of an innovative tobacco control measure (Crosbie
and Glantz 2014; Bettcher et al. 2000).

The WHO FCTC disrupted international economic
law’s hegemony through its establishment of a competing
set of legal norms protective of tobacco control measures
from a public health perspective (Nikogosian and Kick-
busch 2018). It marked, alongside the Doha Declaration
and eventually the SDGs and Illicit Trade Protocol as
well, a counter-reaction to a globalisation that failed to
fully incorporate the intrinsic and instrumental value of
human health (Bettcher et al. 2000, 2015; Nikogosian
and Kickbusch 2018). Although the machinery of inter-
national economic law remained susceptible to industry
manipulation, levers for resisting these forms of exploita-
tion were now available to tobacco control proponents
(Minhas and Bettcher 2010; Zhou and Liberman 2018).
While not explicitly included in the WHO FCTC, such
measures are implicit in its text (Zhou and Liberman
2018).

Box 13: Philip Movris v Uruguay (2016)

In 2009 Uruguay sought to strengthen its tobacco control
laws and implement Articles 11 and 13 of the WHO
FCTC through a decree including the following
measures (1) increasing the size of graphic health warn-
ings to cover 80% of cigarette packages; and (2) a single
presentation requirement precluding tobacco manufac-
turers from marketing more than one variant of cigarette
per brand family (Philip Morris v Uruguay 2016). In re-
sponse, three Philip Morris companies challenged the
above measures under a bilateral investment treaty be-
tween Switzerland and Uruguay (BIT), claiming that
Uruguay had breached the terms of the BIT, including
by: expropriating the claimants’ investment in the coun-
try (i.e., deprived the claimants’ business in the country
of significant value); denial of fair and equitable treat-
ment; impairment of the use and enjoyment of the claim-
ants’ investments; and failure to observe commitments
as to the use of trademarks, claiming damages of
USD22.3 M. Uruguay responded that the Challenged
Measures were adopted in compliance with Uruguay’s

international obligations, including the BIT, for the single
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purpose of protecting public health. (Philip Morris v
Uruguay 2016). In July 2016 - after five years of exten-
sive argument and submission of evidence and tens of
millions of USD in expenses incurred by Uruguay and
supported by Bloomberg Philanthropies - all of the chal-
lenges were dismissed and the claimants ordered to pay
USD7M toward Uruguay’s costs (Phillip Morris v Uru-
guay 2016). In finding that there had been no breach of
the standard for fair and equitable treatment, the arbitral
tribunal relied heavily on 2 amicus curiae submissions,
one by the WHO and WHO FCTC Secretariat, and an-
other by the Pan-American Health Organization, based
on the WHO FCTC and COP guidelines, which provided
evidence that the measures were reasonable, evidence-
based, effective and implemented as part of a duty to pro-
tect public health (Phillip Morris v Uruguay 2016). The
award underscored the importance of the WHO FCTC
in setting tobacco control objectives and establishing the
evidence base for measures.
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countries with limited specialist legal capacity and re-
sources (McGrady 2018).

The emergence of the WHO FCTC was not, however, a
matter of conflict between norms of public health and the
norms of international economic law (Kicksbuch et al.
2018). States retain their sovereign and police powers to
regulate to protect public health and the WTO trade
agreements, treaties on intellectual property rights and
(to varying extents) international investment agreements,
contain exceptions, flexibilities, and carve outs - this can
cause other obligations to yield to the priority for public
health retained through these exceptions and flexibilities,
which is advanced by the WHO FCTC (Nikogosian and
Kickbusch 2018; Zhou and Liberman 2018). But this dy-
namic compatibility only applies when the other stric-
tures of these international economic law instruments are
met (Kicksbuch et al. 2018). Governments can
strengthen their legal position against challenges by im-
plementing measures that are aligned with the obliga-
tions, purposes, and evidentiary basis of the WHO
FCTC or the COP’s guidance on the implementation of
its articles and are drafted to meet the conditions of any
exemptions and flexibilities available under applicable
trade and investments agreements to which the govern-
ment is party. This is all much easier said than done:
even with the WHO FCTC as a counterbalance, interna-
tional economic law still imposes a formidable burden on
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Box 14: Australia - Tobacco Plain Packaging at the WTO

The WHO FCTC does not specifically oblige States Par-
ties to implement tobacco plain-packaging (TPP). How-
ever, TPP is recommended in both the WHO FCTC
COP’s 2008 Guidelines for the Implementation of Arti-
cles 11 and 13 as a means of giving effect to Parties’ obli-
gations under those Articles (WHO FCTC COP 2008a,
b). The Article 11 Guidelines recommend adopting
measures to restrict or prohibit the use of logos, colours,
brand images, or promotional information on packaging
other than brand names and product names displayed in a
standard colour and font style (plain packaging), to in-
crease noticeability and effectiveness of health warnings
and messages and address misleading industry package
design techniques suggesting that some products are less
harmful than others (WHO FCTC COP 2008a). The Ar-
ticle 13 Guidelines elaborate on the meaning of a “com-
prehensive” TAPS ban and how Parties may fulfil their
obligation under Article 13 to implement such a ban
(WHO FCTC COP 2008a). The Guidelines recommend
as follows: “Packaging and product design are important
elements of advertising and promotion. Parties should
consider adopting plain packaging requirements to elimi-
nate the effects of advertising or promotion on packaging.
Packaging, individual cigarettes or other tobacco prod-
ucts should carry no advertising or promotion, including
design features that make products attractive” (WHO
FCTC COP 2008b).

This idea preceded the WHO FCTC with, as noted
above, Canada and others having investigated its imple-
mentation in the 1990s before being dissuaded by spuri-
ous legal threats disseminated by the tobacco industry
(Crosbie and Glantz 2014). When a TTP measure was
eventually passed into law by Australia, the first in the
world, coming into force in 2012, the tobacco industry
and its surrogates brought proceedings in three different
forums alleging that the measure breached international
obligations under trade and investment agreements and
domestic constitutional requirements (Zhou and Liber-
man 2018). Philip Morris Asia’s challenge under the in-
vestment agreement was dismissed by an arbitral tribunal

on jurisdictional grounds and the Australian High Court
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also dismissed Japan Tobacco International’s constitu-
tional challenge (Zhou and Liberman 2018).

The third legal challenge to Australia’s TPP law was
brought in the WTO. With tobacco industry financing
and assistance for all but one, four WTO members - all
tobacco growing or producing countries but without ma-
jor exposure to the Australian market - launched WTO
dispute settlement proceedings (Gilmore et al. 2015; Vi-
tal Strategies 2019; Zhou and Liberman 2018). The core
claims were that the Australian TPP measures: (1) were
inconsistent with Article 2.2 of the Agreement on Tech-
nical Barriers to Trade (TBT Agreement) on the basis
that they were more trade-restrictive than necessary to
achieve a legitimate objective; and (2) were inconsistent
with intellectual property protections under Articles 15.4,
16.1,16.3, and 20 of the Agreement on the Trade Related
Aspects of Intellectual Property Rights (TRIPS Agree-
ment) (WTO Panel 2018). In its decision published on 28
June 2018, the WTO Panel found that the complainants
had not demonstrated that the TPP measures are incon-
sistent with the TBT Agreement, TRIPS Agreements (or
other treaties claimed).

The WHO FCTC and the COP’s guidelines on Articles
11 and 13 were accorded substantial weight by the Panel
even though only one of the four complainants were
party to the WHO FCTC (WTO Panel 2018). An Ami-
cus curiae brief submitted by the WHO and WHO FCTC
Secretariat was also influential in the Panel’s decision
(WTO Panel 2018). The Panel cited the WHO FCTC
and/or its Guidelines on the implementation of Articles
11 and 13 including: (1) in confirming the legitimacy of
the objective being pursued by Australia of improving
public health by reducing use of and exposure to tobacco
products; (2) to support its characterisation of tobacco
plain packaging as part of a comprehensive and multifac-
eted approach to tobacco control; (3) provided evidence
on the nature of TPP measures and how, as they were to
be implemented as part of a comprehensive package, the
measures proposed by the complainants to serve as less
trade restrictive alternative measures - such as an in-
crease in the purchasing age to 21, education campaigns
tobacco taxes or pre-approval for packaging and branding
- were complements rather than alternatives; (4) noting
that Australia had followed the recommendations in the
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WHO FCTC guidelines to confirm its finding that plain
packaging was not an “unjustifiable encumbrance” on
the use of trademarks in the course of trade (WTO Panel
2018). The legal validity of the Panel’s conclusions was
confirmed by the WTO’s Appellate Body in June 2020
(WTO Appellate Body 2020).

Even before this, however, Australia’s success at the
Panel stage had emboldened other countries to act: be-
tween Australia’s introduction of TPP and the Appellate
Body’s ruling, similar measures have been legislated for
in France, the United Kingdom, New Zealand, Norway,
Ireland, Thailand, Uruguay, Saudi Arabia, Slovenia, Tur-
key, Israel, Canada, Singapore, Belgium, and Hungary
with even more projected to join this list in the coming
years (CTFK 2020; WHO 2019a). The conclusion of this
legal saga marks a major victory for tobacco control ef-
forts globally and a vindication for the impact of the
WHO FCTC.

Even though these challenges were unsuccessful, and
many countries have since passed TPP legislation with-
out suffering any legal challenges, the industry arguably
gained a partial victory by simply delaying action and
opening up a new avenue for industry interference.
Where before challenges based on international obliga-
tions had only been threatened, now these threats had
been acted upon. The mere initiation of these legal chal-
lenges is known to have caused short-term delay to regu-
lations in some countries and may have instilled a long-
lasting regulatory chill by shifting the political economy
of tobacco control regulation toward more conservative
postures (Crosbie and Glantz 2014; Vital Strategies 2019;
Bialous 2019). This is because the financial resources and
political capacity needed to defend challenges under in-
ternational obligations are formidable (McGrady 2018).
Victory comes at a cost and is not guaranteed, while the
costs in defeat, like compensatory relief, are even greater
yet (McGrady 2018). The shell-game tactics of industry
sometimes means that their failure comes with a contin-
gent consolation prize. This same pattern is present in to-
bacco product regulation’s ongoing challenges and the
tobacco industry’s resuscitation of the “harm reduction”
paradigm for novel nicotine and tobacco products.

Challenge Two: Tobacco Product Regulation
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Tobacco products are, still, exceedingly under-regulated
compared with similarly hazardous consumables that are
subject to regular and strict regulatory requirements by
authorised agencies (WHO 2018a). This is despite Arti-
cles 9 and 10 obligations under the WHO FCTC for reg-
ulation of the contents and emissions of tobacco products
and their disclosures, as well as the COP’s partial guide-
lines on these two Articles (WHO 2018a). A recent as-
sessment concluded that these two Articles have seen
some of the least progress in implementation out of any
of the WHO FCTC’s measures (Chung-Hall et al. 2018).
They have not, as originally envisaged, yet led to the
erection of an international regulatory framework capable
of piercing the insulated silos of tobacco product design
guarded by tobacco industry (Minhas and Bettcher 2010;
WHO 2018a). Without full implementation of Article 9
and 10 of the WHO FCTC, there would be vulnerability
to industry interference in tobacco control contrary to
Article 5.3 (WHO 2018a).

This is not for lack of effort on the part of WHO and the
WHO FCTC Secretariat, as regulatory freedom is jeal-
ously guarded by industry to ensure it can keep its prod-
ucts on the market by all means and exploit product char-
acteristics to make them more appealing to younger gen-
erations (WHO 2018a). WHO has been a big player in to-
bacco product regulation even prior to the entry into
force of the WHO FCTC, with its establishment of the
ad hoc Scientific Advisory Committee on Tobacco Prod-
uct Regulation (SACTob) in 2000 to help facilitate to-
bacco product regulation and inform negotiations on the
WHO FCTC (Minhas and Bettcher 2010). SACTob
evolved into the WHO Study Group on Tobacco Product
Regulation (WHO TobReg), in late-2003, with the WHO
FCTC’s conclusion (Minhas and Bettcher 2010) and its
work was later complemented by the WHO Tobacco La-
boratory Network (WHO TobLabNet). WHO TobReg
provides recommendations on evidence-based methods
to the WHO Director-General for filling regulatory gaps
in tobacco product regulation while WHO TobLabNet
aims to strengthen global capacity in tobacco product
testing and research (Minhas and Bettcher 2010). In
2006, following its establishment, the Convention Secre-
tariat was directed by the COP to cooperate with WHO
on product regulation and the latter was encouraged to
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continue its work on tobacco product regulation (Minhas
and Bettcher 2010; WHO 2018a).

Some of the barriers to full implementation of Articles 9
and 10 of the WHO FCTC in line with the COP’s partial
guidelines on Articles 9 and 10 and the WHO’s recom-
mendations include: (1) limited understanding of best
practices; (2) lack of adequate resources; (3) insufficient
technical capacity; (4) lack of full appreciation of the
value of tobacco product regulation (WHO 2018a). The
Partial Guidelines have elaborated the regulatory provi-
sions for attractiveness, which is one of the drivers for
motivation to use tobacco products but have yet to elabo-
rate the provisions relating to the toxicity and addictive-
ness of tobacco product (WHO 2018a). But Parties are at
liberty to go beyond the measures elaborated in the Par-
tial Guidelines or the Articles, as stated in Article 2 of the
WHO FCTC, by adopting additional and stronger
measures and some countries have exercised this right
(WHO 2018a). Stepped up implementation of these Arti-
cles is urgently needed, not only to address toxicity and
addictiveness of tobacco products but to also support full
and comprehensive implementation of the WHO
FCTC’s other articles. It would also act as a counter-
weight to tobacco industry innovation of these products
(WHO 2018a). In addition to assistance through the
WHO coordinated TobLabNet and TobReg, the more re-
cently established Global Tobacco Regulators Forum
(GTRF) means there is now a network for cooperation
and exchange of best practice among regulators and
across countries (WHO 2018a).

Challenge Three: Novel and Emerging Nicotine and
Tobacco Products

Ever since policymakers and the public began to grasp
the fact that tobacco is inimical to human health and well-
being, the tobacco industry has innovated “solutions.”
This has seen the evolution of filter tip cigarettes - “the
doctor’s choice” - into ventilated filter “light” ciga-
rettes and, in the 1990s, smokeless tobacco (Bialous and
Glantz 2018; Evan-Reeves et al. 2020). Secret docu-
ments show that tobacco industry interest in such prod-
ucts has, as might be expected, centred more on the po-
tential for their innovations to increase profits, draw
more people into the nicotine market, and stop current

consumers from leaving (Evan-Reeves et al. 2020). The
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actual extent of “harm reduction” is unimportant to the
industry when it can market its products as “less harm-
ful” on the back of whatever science can be fabricated
(Evan-Reeves et al. 2020; Bialous and Glantz 2018).
Against a backdrop of tightening tobacco control regula-
tions and declining cigarette sales in the industry’s key
high-income and upper-middle-income markets, this
playbook of innovating for “harm reduction” has been
dusted off and is being recycled with the industry’s intro-
duction and acquisition of novel and emerging nicotine
and tobacco products - see Box 15, below (Evan-Reeves
etal. 2020).

These products fit broadly into three categories: (1) elec-
tronic nicotine delivery systems (ENDS); (2) electronic
non nicotine delivery systems (ENNDS); and (3) heated
tobacco products (HTPs). Whereas HTPs are merely to-
bacco products with a new delivery system, ENDS and
ENNDS (also known as e-cigarettes or vapes) contain no
tobacco and instead aerosolize a liquid which may contain
nicotine in the case of ENDS and not contain nicotine, in
the case of ENNDS and other compounds (WHO
2019a).

HTPs have existed since the 1980s but only became pop-
ular in 2015 with the introduction of new generation
products (WHO 2019a). They are the creation of the to-
bacco industry and three of the four major transnational
tobacco companies (TTCs) have their own HTP brands
(Evan-Reeves et al. 2020). Evidence on the impact of this
newest generation of HTPs may have on health is sparse
with much of what is being produced by industry to sup-
port their “harm reduction narrative” (see Box 15, be-
low), and accordingly tainted by conflict of interest
(WHO 2019a; Bialous and Glantz 2018). On the whole,
available evidence suggests they are no less harmful than
cigarettes and may be more harmful at a population level
if they attract those who would not have used tobacco
had they not been on the market or would have quit to-
bacco use in their absence (WHO 2019a). Because they
are tobacco products, it is impossible to quit tobacco use
by swapping from other tobacco products to HTPs
(WHO 2019a; Ghebreyesus 2019). There is evidence that
HTPs are heavily marketed to youth and much of the
growth in their use has been driven by never-users rather
than smokers swapping over from cigarettes in some
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jurisdictions (Evan-Reeves et al. 2020). There is also evi-
dence to suggest that many users of HTPs also use them
alongside other tobacco products, making them comple-
mentary products, with users being prone to exposure to
the emissions of two or more products (Evan-Reeves et
al. 2020; WHO 2019a).

The evidence on ENDS, which have been marketed since
2005 in some countries but only gained popularity in the
last decade, is inconclusive and longitudinal studies are
required (WHO 2019a). As ENDS began to prove highly
popular, the tobacco industry moved in and began acquir-
ing successful independent brands and introducing their
own versions of the products (WHO 2019a; Evan-Reeves
et al. 2020). At this time, the tobacco industry began to
propagate the “harm reduction” narrative and framing of
these devices (see Box 15, below). They are not, how-
ever, only marketed as less harmful but also sold to the
public with the claim that they can assist with cessation
in a way similar or even superior to evidence-based nico-
tine replacement therapy, such as nicotine patches
(WHO 2019a). There is, however, insufficient evidence
to support the claim that ENDS can assist tobacco users
in quitting and, in the absence of this evidence, the pro-
motion of these products as cessation aids could cause
harm if it diverts those seeking to quit tobacco away from
proven cessation aids and techniques (WHO 2019a). At-
tempts to study their effects on health are made more dif-
ficult by the variety of different ENDS and ENNDS and
their variety of designs, some of which are prone to ma-
nipulation, as well as customisable and compositions of
aerosolised liquids (WHO 2019a). It is, however, clear
that ENDS are addictive and harmful to human health,
contain a number of toxic compounds and are associated
with an increased risk of cardiovascular diseases and lung
disorders (Ghebreyesus 2019). Another issue, for both
their effects on health and potential as cessation devices,
is dual and poly-use, which is when these products are
used with one or more tobacco products, a behaviour
which happens to be the most prevalent form of the use
of ENDS (Ghebreyesus 2019; WHO 2019a). There is
also concern that these products may have a gateway ef-
fect: initiating never-smokers and youth into nicotine and
then drawing them into use of tobacco products (WHO
2019a). This concern is further exacerbated by the exten-
sive evidence of attempts to attract youth to these
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products with fun, colourful adverts featuring young peo-
ple, sleek discreet designs and a variety of fruity and
sweet flavours (WHO 2019a). There is some evidence to
suggest these strategies have been successful with high
youth uptake and a gateway effect among youth users
(Evan-Reeves et al. 2020). Overall, there is particular
concern for their population effects, but this may vary by
regulatory context (Evan-Reeves et al. 2020).

h3{Box 15: "Harm Reduction"

As a tobacco industry fabrication, “harm reduction”
helps to sustain the conflation of ENDS and ENNDS and
HTPs. By treating both products as similar “reduced-
risk” or “harm-reduction” products in press releases,
marketing and lobbying to policymakers, the tobacco in-
dustry argue for more favourable regulatory treatment for
HTPs by presenting them as non-tobacco products and,
in doing so, subvert the WHO FCTC. The harm-reduc-
tion frame is an effective way of misleadingly marketing
HTPs to consumers as “safe” or, at least, “safer” and
capturing and profiting off consumers, in particular
youth, who would otherwise have never joined the nico-
tine market, as well as retain those who might have quit.
It is also an effective way of blinding policymakers to the
potential population level effects of ENDS and ENNDS
by encouraging them to instead focus on the harm caused
by the product on the individual.

This is a misapplication of the basic sense of “harm re-
duction” taking a public health approach - as seen in its
use in relation drug dependence and its nexus with com-
municable disease - to only focus on harm to the individ-
ual to the neglect of harm to others and broader popula-
tion-level effects. In real harm reduction policies, there is
an attempt to deglamourise the product and restrict its
uses to the necessary. This can be seen in safe injection
sites, needle exchanges, and methadone programs. In
each, there is care taken to target current users, whilst
minimising or restricting access to others, and the ser-
vices are packaged in a straightforward and accessible but
essentially medical fashion. The programs are not pro-
moted to the general public or packaged in a manner that
could make them appear to be attractive to nonusers. Nor
are the programs put in the hands of the principal vector
for drug use, suppliers, in this case the tobacco industry

but rather handled by government providers or licensed
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NGO:s. The advocates of harm-reduction through
ENDS, ENNDS, and HTPs, by contrast are, in general,
happy with the tobacco industry handling this “harm re-
duction service.” These supporters of harm reduction
also do not object to the products being promoted using
fashionable, colourful, and widely advertised products
that target young people who may or may not be current
tobacco users (Lancet 2019). The reason why there is no
objection is because the industry and its front-groups
only want the facade of harm reduction: they want a cha-
otic form of harm reduction which serves their profit-
making interests. What is needed instead is a public
health approach to ENDS and ENNDS that aligns its
treatment with that of cigarettes (Lancet 2019).

Tobacco harm reduction, under the guise of supporting
public health, serves a perhaps more important end than
the actual sale of these novel and emerging nicotine and
tobacco products. Important as they are as a source of
high-margin profit in otherwise declining markets,
ENDS, ENNDS, and HTPs represent an exceedingly
small share of revenue, around 3% of the total, when com-
pared with cigarettes which make up most of the other
97% (Evan-Reeves et al. 2020). What matters more for in-
dustry is to be able to promise a future in which its prod-
ucts are not causing the deaths of hundreds-of-millions of
people so that they may rehabilitate their image - seem-
ing to be part of the solution rather than the core of the
problem (Gilmore et al. 2015; Bialous and Glantz 2018,
Evan-Reeves et al. 2020). PMI has been particularly ea-
ger to reap harm-reduction’s dividends through unbeliev-
able attempts to claim it wants to “quit smoking too”
while selling hundreds-of-millions of cigarettes a year and
seeking to subvert tobacco control through aggressive liti-
gation, marketing to youth and attempts to expand its
market share (Evan-Reeves et al. 2020).

It has also committed to spending one billion USD over
12 years funding a new captive organisation, the Founda-
tion for a Smoke Free World (FSFW) - PMI is its sole
funder - to reproduce and launder its harm-reduction
message. By using PMI’s money to fund “science” and
“tobacco control researchers” around the world, the
FSFW has been effective in capturing a large enough
share of the tobacco control community that it can appear
as though it is suffering from a “split” and that science
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and evidence on policy is unsettled (Evan-Reeves et al.
2020; Bialous and Glantz 2018). This undermines to-
bacco control on issues beyond these novel products with
many of these researchers recycling industry talking
points to castigate tobacco taxes as ineffective and criti-
cise other proven effective tobacco control (Evan-Reeves
etal. 2020).

CONCLUSIONS

Whenever the tobacco industry locks someone into long-
term addiction, that person will lose, on average, a dec-
ade of life and the industry will gain, on average,
US$10,000 in profit over that person’s abbreviated
lifespan (Marquez and Moreno-Dodson 2017). This is
their business model: they extract incredible profits by
globalising commercial determinants of health devastat-
ingly unfavourable for human and economic wellbeing.
An estimated one hundred million people killed in the
twentieth century, one billion set to be killed in the
twenty-first century, US$1.4 trillion annually lost to the
global economy - these are the preconditions for the
maintenance of their market value and over US$50 bil-
lion in combined annual profit (Drope et al. 2018; Good-
child et al. 2017). Over the century, the bulk of this indi-
vidual and economic ruin is set to be inflicted upon
LMIC:s least able to absorb the economic and fiscal bur-
den of tobacco use (Drope et al. 2018; CTFK 2018).
Meanwhile, most of the profit will flow back to the high-
value end of the production process - marketing and in-
novation - that is predominately located in HICs and to-
bacco industry’s shareholders who are also predomi-
nately located in HICs (CTFK 2018).

But past successes in defying the tobacco industry and
bending the curve of the epidemic show how the projec-
tions - one billion lives lost, economic development
stalled - can be defied and tobacco industry further out-
manoeuvred. The WHO FCTC is a proven success and
its provisions are impactful when implemented. At pre-
sent, 90% of the world’s population is covered by it and
most of the world’s population is covered by one of its
demand reduction measures at a best practice level, as set
out in the MPOWER technical package (WHO 2019a). It
is this targeted and supported implementation of the

WHO FCTC that turned the tide on the global epidemic
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- with the total number of male tobacco users finally
peaking in 2018 (WHO 2019b). This widespread imple-
mentation was made possible by the Convention Secre-
tariat and WHO assistance to States Parties, along with
academic and civil society partners around the world,
making their own innovative and concerted attempts to
realise the WHO FCTC’s aspirations. Particularly cru-
cial was the packaging of the WHO FCTC’s demand re-
duction measures into the digestible MPOWER technical
package that was coupled, due to the multisectoral assis-
tance of the Bloomberg Philanthropies’ Global Initiative
to Reduce Tobacco Use, with granular implementation
tracking and tobacco use surveillance. This ensured op-
portunities for mutual review and provided evidence on
best practice in implementation. Efforts to protect to-
bacco control policymaking from industry interference
were, although never complete, also key to the WHO
FCTC’s successes. Without at least partial implementa-
tion of Article 5.3 and the COP Guidelines to it, indus-
try’s advantages in disrupting and undermining tobacco
control processes would have been only greater yet. Na-
tional initiatives enshrining both the article and its guide-
lines have often preceded and accompanied effective to-
bacco control (Assunta 2018). In a similar way, the UN
Interagency Task Force on NCDs, which has both the
WHO and the Convention Secretariat as leading partici-
pants, has crafted a strong policy to prevent industry tac-
tics operating in the UN and then ensured its implemen-
tation at the intergovernmental level (UN Interagency
Taskforce 2020; Zhou and Liberman 2018). Opposition
to industry tactics has been supported by WHO’s collab-
orating centres and the Convention Secretariat’s
knowledge hubs and monitoring centres, established
through essential bilateral partnerships with research in-
stitutes and academia. Independently of WHO and the
Convention Secretariat, these efforts are also facilitated
by key CSOs involved in preventing and understanding
industry interference. These cross-cutting global multi-
sectoral networks for anticipating and counteracting in-
dustry interference provide a blueprint for the scaled-up
action needed as tobacco industry tactics continue to
evolve in the years ahead.

This evolution of tobacco industry tactics represents the

most significant challenge to the acceleration of WHO

FCTC implementation needed to achieve SDG 3.A and
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prevent the epidemic from plateauing in middle-income
countries and escalating in less affected low-income
countries. In LMICs there is a need to counter conven-
tional tobacco industry interference such as CSR used to
gain a foothold in policymaking, scare tactics to under-
mine, and preempt effective tobacco taxation and flagrant
evasion of tobacco control regulations when enforcement
is insufficient. At the same time, in all countries, the to-
bacco industry continues to obstruct tobacco product
regulation and has escalated its use of litigation before
domestic and international tribunals to defeat, delay, or
at least disincentivise effective tobacco control measures.
Although the WHO FCTC and the COP’s guidelines
have proven themselves highly effective as a component
of a litigation defence strategy for alleged breaches of do-
mestic or international obligations, the industry has also
proven itself capable of leveraging the perceived threat of
litigation defeat and the resources needed to defend
against a challenge in order to shift the political economy
of tobacco control against effective measures (Zhou et al.
2019; McGrady 2018). In HICs and some upper-middle
income countries, meanwhile, the “harm reduction” fa-
cade behind which industry has been seeking to expand
the nicotine market while rehabilitating its public image is
causing the perception of fracture in the tobacco control
community and is permitting industry to circumvent to-
bacco control regulations. These evolving and emerging
challenges by industry to tobacco control need to be ad-
dressed with the same playbook of multi-level, multisec-
toral, whole-of-government networked collaboration
drawing on evidence-based measures and evidence of
best practice in implementation as needed for the more
fundamental issue of insufficient acceleration in WHO
FCTC implementation.

Tobacco Control in the Post-COVID-19 Era

A sense of shame for being responsible for deadly prod-
ucts that has killed millions of people might have dictated
reticence, if not penitence, as COVID-19, a communica-
ble disease causing lower respiratory infection and dam-
age to the cardiovascular system, spread through a global
population whose lungs and hearts have been weakened
by smoking (Mehra et al. 2020; Kluge et al. 2020; WHO
2020). But the tobacco industry is not one to waste a cri-
sis and to miss an opportunity and has instead initiated a
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charm offensive alongside a campaign of mass-deception.
To burnish their image in the face of a rising death toll at-
tributable to their products as a COVID-19 comorbidity,
industry has, for example, created a COVID-19 relief
fund in India, donated respirators in Greece and provided
funds for respirators, test kits and protective equipment
in Romania (Gilmore and Branston 2020). At the same
time, industry has lobbied to keep their factories opera-
tional in New Zealand and the United States - with the
former granting a tobacco factory status as an essential
business eligible to remain operational during a tight lock-
down (Gilmore and Branston 2020).

A more brazen campaign against the science has seen in-
dustry, through its affiliates, attempt to muddy the wa-
ters on the link between tobacco-related disease and se-
vere outcomes in COVID-19 progression (GGTC 2020).
They have even gone so far as to seize upon weak clinical
studies and misuse descriptive epidemiological studies to
claim nicotine acts has a prophylactic effect for COVID-
19 (GGTC 2020; WHO 2020b). This has then been fol-
lowed-up with intense marketing by tobacco industry of
their novel and emerging nicotine and tobacco products
(GGTC 2020). Despite irresponsible amplification of
these claims in the media, available evidence is unable to
confirm any role for tobacco or nicotine in the prevention
or treatment of COVID-19 (WHO 2020). Any claim to
the contrary is promotion of an unproven intervention
(WHO 2020).

Given clear evidence that tobacco-related disease exacer-
bates the risk of severe outcomes of COVID-19, the pan-
demic and its economic fallout are an opportunity to shift
newly health conscious and price conscious tobacco users
toward quitting and discourage never-smokers and youth
away from initiation (Gilmore and Branston 2020; WHO
2020). To seize this opportunity, WHO FCTC imple-
mentation using the MPOWER technical package will
need to be scaled up with a focus on tobacco tax rises and
tobacco cessation services. The case for tax rises has
never been clearer, as the need to finance COVID-19 re-
sponses and support strained healthcare systems in the
context of declining economies is prompting policymak-
ers to turn toward the use of scaled up tobacco excise
(Gilmore and Branston 2020). Providing proven and evi-
dence-based cessation services, such as funded quit-lines
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and nicotine patches, at this time is also critical to ensure
that current tobacco users are supported in quitting
(Ghebreyesus 2019; WHO 2020). At the same time
WHO, the Convention Secretariat and all tobacco con-
trol advocates will need to cooperate to anticipate and
counteract tobacco industry obfuscation over their prod-
uct’s link to severe outcomes and their attempt to market
their novel tobacco products, HTPs, as cessation devices
(Gilmore and Branston 2020; WHO 2020). Caution also
needs to be shown toward industry and industry affiliate
attempts to divert users to ENDS and ENNDS and
thereby retain them in the nicotine market (WHO 2020).

The WHO FCTC as Best Practice Example

The WHO FCTC was a pathfinder for the trend away
from one-way North-South and donor-driven power dy-
namics and toward the centring of LMICs within frame-
works of universal applicability that also explicitly engage
with equity and human rights. Accordingly, it is unsur-
prising that the WHO FCTC’s importance is affirmed in
the SDGs and the three UN General Assembly political
declarations on NCDs. Nor is it surprising that the UN
Committee on the Rights of the Child has linked the
child’s right to health with its implementation, that the
UN Committee on the Elimination of Discrimination
Against Women has connected freedom from sex-based
discrimination with its gender-sensitive implementation,
or that there is increasing recognition that the production
and marketing of tobacco is irreconcilable with the hu-
man right to health (Bettcher et al. 2015; Zhou and Liber-
man 2018; Burci 2018). This cross-cutting and multisec-
toral influence can also be seen in how the WHO FCTC
has had significant influence across the disputes and fora
of international legal regimes on human rights, trade, in-
vestment, and intellectual property (Zhou and Liberman
2018). This influence in the regimes of international hu-
man rights law and international economic law is not,
however, restricted to tobacco. By setting a precedent for
the recognition of the commercial determinants of health
paradigm in favour of the individual responsibility para-
digm, the WHO FCTC is shifting the balance in favour
of the right to regulate to protect human health from key
risk factors for NCDs (Burci 2018).

There have also been frequent calls to follow the path of

the WHO FCTC more exactly through the adoption of
Final Draft

further Conventions on NCDs generally or on specific
risk factors such as alcohol use or nutrition (Burci 2018).
This is a recognition of how the WHO FCTC has im-
pelled implementation at the national level, rallied the
support among networks of supporters, and won tobacco
control recognition as a paramount value in domestic and
international legal regimes (Burci 2018). Given the in-
creasing burden of all NCDs and risk factors among
LMICs, these calls have merit but their opponents - the
multinational alcohol, food, and beverage industries -
are, in many respects, more influential and much less dis-
graced than the tobacco industry was in the late 1990s
and remains today (Burci 2018). The trends in the inter-
national community since the adoption of the WHO
FCTC have also been away from the use of hard-law
binding treaties and toward more flexible instruments
(Burci 2018). There is, however, potential for this trend
to shift as the COVID-19 pandemic has shone a spotlight
on the vulnerabilities created by negative commercial de-
terminants of health, unhealthy consumption, and the
burden of NCDs.

Even in the absence of moves toward a binding conven-
tion on any of these other principal NCD risk factors, the
WHO FCTC can still act as a pathfinder for action. This
is because only half the story of the WHO FCTC’s suc-
cess lies in its legally binding nature. As we have seen,
much of its success has derived from the firm grounding
in evidence of all its provisions and guidelines as well as
the way key provisions have been highlighted and pack-
aged in MPOWER and the networks of support in imple-
mentation provided by other intergovernmental bodies,
philanthropies, and CSOs. Crucially, there is a need to
address the vector of these epidemics - multinational in-
dustries predominately based in HICs - by using the
playbook of containment and surveillance taken in the
successful tobacco control effort. Although there is a ten-
dency toward cooperative relationships with alcohol,
food, and beverage industries, this should not obscure the
fact that they adopt many of the same tactics used by to-
bacco industry to influence and globalise negative com-
mercial determinants of health (McInerney 2019).
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